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“,.. te improve the administra- 
tion of justice” 

So reads one of the charges of the 
Supreme Court of Florida to The 
Florida Bar in the “Preamble” of the 
Integration Rule of The Florida 
Bar. How appropriate it is then for 
this October Journal issue to be 
devoted in part to amendments to 
our Florida Constitution and ways 
the Florida Constitution Revision 
Commission ‘believes our 
administration of justice can be 
improved. 

With more than half of our 
membership admitted six or less 
years, it seems timely to reflect 
briefly on The Florida Bar’s track 
record relative to the merit 
selection and retention of judges. It 
is also timely because Revision #6, 
to be voted on by the electorate in 
November, extends merit retention 
to not only the appellate judges, as 
is the case today, but to the circuit 
and county judges as well. 


Even before the existence of The 
Florida Bar in 1949, its predecessor 
organization, The Florida State Bar 
Association, had as its major effort 
in that year a legislative effort to 
implement a system of judicial 
merit selection. It failed. The 
enthusiasm for this system 
continued through the fifties with 
the creation of Florida’s Judicial 
Council under the leadership of Mr. 
Justice Elwyn Thomas and Mr. 
Justice Stephen C. O’Connell. 


During the sixties, new 
leadership within The Florida Bar 
in the form of Chesterfield H. 
Smith, Bartow, and Ralph R. 
Quillian, Hollywood, together with 
the American Judicature Society, 
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spearheaded a major assembly of 
nonlawyers in Jacksonville, 
December 3-5, 1964, to study 
Florida’s courts and called it a 
“Citizen Conference on Florida’s 
Judicial System.” The conference 
endorsed merit selection and 
retention of judges and said in its 
Summary Statement: 


Whenever a judicial vacancy occurs, a 
slate of highly qualified nominees for that 
office should be selected by an independent 
nominating commission. The Governor 
should appoint one of these nominated 
candidates to fill the vacant office. The 
nonpartisan commission should be 
composed of lay citizens and lawyers. 

There should be a review of the appointed 
judge by the voters after a_ short 
probationary term of judicial service and, 
thereafter, at the end of each term of office. 
The judge should be required only to run 
against his record in office on a 
noncompetitive ballot where the only 
question before the voters is whether the 
judge’s record justifies his continued 
retention. 


While Robert M. Ervin was 
president of The Florida Bar in 
1965-1966, legislation was prepared 
and passed in the legislature, 
sponsored by the Bar, calling for a 
Florida Constitution Revision 
Commission. The commission 
offered to the people a revised 
constitution in 1968, which the 
electorate approved, but changes to 
Article V, the Judicial Article, were 
not included and were left to be 
voted on separately at the later 
dates of November 1970 and March 
1972. 

Also in the late sixties the first 
attempt at a form of merit selection 
appeared when then Governor 
Claude R. Kirk agreed with the Bar 
to a “judicial screening program.” 


YOURS 


Merit Selection and Retention 


The first Governor to adopt fully 
the concept of merit selection was 
Governor Reubin O’D. Askew. This 
occurred in the form of an 
Executive Order in 1971 which later 
became the basis for Florida’s 
judicial nominating commissions 
system applicable to all tiers of the 
judiciary. 

Throughout the seventies, the Bar 
has urged the Florida Legislature to 
adopt merit retention for all 
members of Florida’s judiciary. A 
compromise bill was passed in the 
legislature which provided for 
merit retention at the appellate 
level only. The Bar supported this 
constitutional amendment which 
was overwhelmingly passed by the 
electorate in November 1976. 

What does the Bar membership 
think about merit selection and 
retention? The 1975 membership 
survey results showed that 79.3% of 
those members responding favored 
continuing support of the concepts 
of merit selection and retention. 

Personally, I believe no one 
system of judicial selection or 
retention is perfect. I further 
believe that judges should be out of 
politics and work at being 
outstanding judicial officers and 
not outstanding politicians. 

The Bar’s Florida Constitution 
Committee has unanimously voted 
to support the extension of merit 
retention to the circuit and county 
courts. The Board of Governors 
was scheduled to vote on Revision 
#6 at its mid-September meeting. It 
is my fervent hope that the Bar will 
take a leadership role before the 
electorate and forcefully urge the 
adoption of Revision #6 at the polls 
November 7. 


MARSHALL R. CassEeDy 
Executive Director 
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Constitutional Revision 


This issue of The Florida Bar 
Journal is devoted almost 
exclusively to acquainting you with 
the pros and cons of various 
proposals involving the “Revision” 
of the Florida Constitution, upon 
which the electorate of Florida will 
be called upon to vote at the 
General Election in November. 

The importance of these issues 
cannot be overstressed. That the 
constitution is our fountain from 
which all laws affecting public 
welfare, education, basic rights, 
form of government, electoral 
process, finance and taxation and 
due process must find their genesis 
is very fundamental to lawyers, but 
oftentimes our lay citizenry tends to 
discount its importance in their 
everyday lives. It is for this reason 
that the Bar’s Florida Constitution 
Committee has called upon the 
expertise of a number of our 
membership, knowledgeable _ in 
their respective fields, to explain in 
this issue of the Journal the impact 
and effect of major proposed 
changes in our constitution. We owe 
each of them our gratitude and 
appreciation for a job well done. 

We are encouraging the news 
media to use all or any portions of 
this labor for the benefit of their 
readers in an effort to better enable 
them to vote more intelligently next 
month. 

The Board of Governors received 
the report of the Florida 
Constitution Committee and, in 
July, elected to consider in detail 
taking a position on Ballot Proposal 
No. 1 (omnibus proposal) and 
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Ballot Proposal No. 6 (merit 
retention of circuit and county 
judges). We were instructed by the 
Board in July to appoint separate 
committees to study each of the 
subdivisions of No. 1, so that the full 
Board would be in a position to 
consider the entire proposal. 

Ballot Proposal No. 6 was 
likewise studied by a separate 
committee but this proposal has to 
do with but one subject. These two 
ballots will have been debated at 
the Board’s September meeting. 

Probably one of the most 
difficult areas on the ballot will be 
No. 1. It covers so many different 
articles and such a wide variety of 
subject matter that it is going to 
pose a real problem for even those 
who have had time to digest it 
carefully to know whether to vote 
for or against. The Constitution 
Committee was split 5-5 in its 
recommendations to the Board on 
whether to support or reject this 
proposal. Whether one can equate 
what they term the good from the 
bad and try to vote on a balance 
percentage basis remains to be 
seen. A voter may like everything in 
it except one provision, but that one 
provision may be so unpalatable 
that he or she determines to reject 
the entire proposal. 

In any event, we are pleased that 
the Board determined that it would 
consider only those areas which 
come within the ambit of the 
Preamble to Integration Rule and 
not try to be experts (as an official 
Board) in all areas. In our opinion 
The Florida Bar would be wise to 
stay close to the two most important 


polestars set forth in the charge 
given us in that Preamble: “. . .to 
improve the administration of 
justice, and to advance the science 
of jurisprudence, ....” and “.. . the 
maintenance of the highest 
standards and obligations of the 
profession of law, ....” If we can 
stay within these parameters, we 
will not be so much looked upon as 
all things to all people. 


Symbiotic Relationship 

An in-depth study by a British 

journalist for the Washington Post 
recently cited as “inspiration” for 
Washington’s assertedly invidious 
architecture: 
The Three A’s: attorneys, accountants, and 
associations. . .. They produce nothing, they 
have unreal jobs in an unreal world. ... What 
do they have to announce about themselves? 
That they are parasites? 

And so another of the opinion- 
makers has told us more of himself 
than of his subject — that he is 
ignorant of the symbiotic relation- 
ship between lawyer and client. 
When the mother of a boy in trouble 
or the executive required to make a 
decision affecting many lives seeks 
legal advice, it is not upon 
“parasites” they rely for succor. 

Our societal machinery would 
long ago have recycled our 
profession if it had been 
determined obsolete. Experience 
demonstrates the appositeness of: 
The law. . . is a profession which abounds 


with honorable men, and in which I believe 
there are fewer scamps than any other. 


George Borrow, 1862 


Rosert L. FLoyp 
President 
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CONSTITUTIONAL REVISION 


An Introduction 


By Guest Editor Thomas F. Icard, Jr. 


Among the primary objectives of 
the Florida Constitution 
Committee during the past year has 
been to serve an_ educational 
function for the Bar and, hopefully, 
through our membership, for the 
public at large with respect to both 
the revision process and_ the 
proposed results of that process. 
This objective has been partially 
realized during the past year with 
the issues of The Florida Bar News 
which reported on the progress of 
the Florida Constitution Revision 
Commission and, in particular, in 
the August 15 issue which contained 
the complete text of all the 
proposed revisions. 

This issue of the Journal is the 
culmination of our committee 
efforts in this regard. Especially 
deserving of recognition are the 
members of the publications sub- 
committee, Bill Boyd and Industrial 
Relations Commissioner Winifred 
Wentworth of Tallahassee, Judge 
Parker Lee McDonald of Orlando 
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and Don Middlebrooks of Miami. 

The Revision Commission has 
now completed its labors. The 
results of those labors are 
represented by the near-90 separate 
revisions to the existing basic 
document of Florida government 
which the voters will have before 
them for consideration in the 
November general election. What 
follows is not an_ exhaustive 
treatment of all of those proposed 
changes. While all of them are 
important, it was felt that, in pursuit 
of the educational objective, a 
legitimate function of our 
committee was to review all the 
proposed revisions and_ identify 
those of greatest significance to the 
legal profession. That function was 
accomplished in a_ series of 
meetings during the spring and 
summer of this year. What follows 
is a series of pro and con discussions 
concerning those 13 subject areas 
identified by the committee. 

The authors are among Florida’s 


best informed on the subjects on 
which they write. Paul B. Johnson 
urges that transactional immunity 
and the right to counsel in grand 
jury proceedings, proposed §§9 & 
15(b) of Article I, will assure that 
criminal investigations will be 
conducted in a fair and impartial 
manner without impeding the 
orderly and effective presentation 
of grand jury matters. T. Edward 
Austin, in his opposition to these 
revisions, notes what he views as 
serious flaws in the implementation 
of both these provisions within the 
criminal justice system. William B. 
Barnett presents arguments in 
support of the proposed bail bond 
revision, Article I, $14, which would 
create a presumption in favor of 
nonmonetary bail. Bernard 
Dempsey, while favoring the 
proposed revision, is critical of the 
decision to retain the capital and life 
sentence crimes exception and 
suggests “preventive detention” as 
an alternative. 
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Urging the adoption of the 
proposed revision to Article I, §23, 
Tobias Simon and Sharon Jacobs 
argue that existing state and federal 
case decisions are inadequate to 
protect the individual’s right to 
privacy and that the additional 
proposed language is necessary “as 
a mandate to the Supreme Court of 
Florida to develop an expansive 
definition of privacy rights.” 
Expressing the contrary view, 
Parker Thomson and_ Sanford 
Bohrer argue that the proposed 
changes are imprecise and insuf- 
ficiently defined and that they may 
thus fail to strike a proper balance 
between the individual’s right to 
privacy and the legitimate 
governmental interest in social 
welfare and criminal law 
enforcement. 

Sharyn Smith cites changes in the 
legislative mood coupled with 
recent pronouncements of the 
United States Supreme Court as 
justification for the proposals to 
“constitutionalize” the concepts of 
citizen access to government 
information and decision making, 
commonly referred to as the “Open 
Meetings and Public Records 
Amendments.” Daniel S. Dearing 
takes the contrary position, arguing 
that existing statutory law is 
adequate, expressing concern that 
the proposed revisions will be 
overly burdensome and concluding 
that they are defective because of 
insufficient safeguards for the 
privacy of the individual. 
Representative Curt Kiser and co- 
author Marie Robinson explain the 
proposed revisions to Article II, §16 
concerning legislative reapportion- 
ment and compare the present 
multimember plan with the 
proposed single-member plan of 
districting. They respond to 
frequent criticisms of single- 
member districting and conclude 
that such a plan would provide for 


more accessible and equitable 
representation. Ross McVoy 
questions the wisdom of the 


proposed revisions and cites what 
he describes as “serious criticisms 
and unanswered questions” relating 
to this issue. 

Section 19 of Article III is a 
proposed new addition concerning 
legislative review of administrative 
rules. In presenting arguments in 
favor of the new section, Donald D. 
Conn traces the history of the 
proposal before the Revision 
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Commission and_ discusses _ its 
anticipated effects and the need for 
the provision. Arthur C. Canaday 
counters that the joint legislative 
review committee, with standing to 
seek judicial interpretation, 
contemplated by the proposed 
revision would result in a violation 
of the concept of separation of 
powers. Ira William McCollum, Jr., 
addresses the pro side of the cabinet 
abolition issue, urging that the 
cabinet system be discarded in 
favor of a stronger chief executive. 
William L. Boyd, taking the 
opposite position, cites greater 
accessibility and accountability and 
a necessary additional check on the 
power of the Governor as sufficient 
justification for retention of the 
present cabinet system. 

Fletcher Rush _ presents the 
affirmative arguments with regard 
to the extension of merit retention 
to circuit and county court judges 
and responds to frequent criticisms 
of the plan. Representing the 
opposing view, Dexter Douglass 
discusses potential effects and 
public policy considerations 
attendant to the proposal. Chief 
Justice Ben Overton and John B. 
Gibbons provide a_ valuable 
explanatory treatment concerning 
the balance of proposed revisions to 
the judicial article, most of which 
they consider noncontroversial. Jed 
Berman catalogues the proposed 
changes with respect to homestead 
exemption and argues that they are 
necessary to update the provision to 
accomplish its original purpose and 
to more accurately reflect the 
realities of present day society and 
family life. Judge Parker Lee 
McDonald presents the negative 
discussion, and, in so doing, points 
out potential complications with a 
number of the proposed changes. 

Advocating the adoption of the 
proposed amendment to present 
Article X, §13, abolishing the 
doctrine of sovereign immunity, 
J.B. Spence points to inequities 
existing under the status quo and 
responds to frequent criticisms of 
the proposal. Acknowledging that 
“citizens ought to have recompense 
up to some limits for harm of 
certain types done them by the 
government and governmental 
agencies,” Professor Joseph Little 
presents arguments in opposition to 
the total abolition of sovereign 
immunity. Arnold L. Greenfield 
presents the pro discussion on the 


proposed changes and additions to 
the bonding provision in Article 
VII. The con discussion is presented 
by Jim Tait and Representative 
Steve Pajcic. Martha Barnett and 
William Henry discuss the positive 
aspects of the balance of the 
proposed revisions to Article VII, 
among them the controversial 
provisions concerning ad valorem 
tax exemptions for lessees of 
government-owned property and 
prospective application of the state 
corporate income tax. Noting tax 
inequities in the proposals, 
Representative Steve Pajcic and 
Jim Tait urge the rejection of these 
proposed revisions. 

Obviously, it is a profound 
understatement to observe that 
these issues are complicated. The 
task of the voter intent on casting an 
intelligent and reasoned vote in 
November is further complicated 
by the fact that the 80-plus revisions 
will be grouped in but eight 
separate ballot issues. Practicality 
thus imposes upon the thoughtful 
voter the further burden of 
weighing the potential good of 
those revisions he favors against the 
anticipated detrimental effects of 
those he does not in those instances 
where they appear within the same 
ballot provision. Both solace and an 
indication of the importance of the 
task for the voters however, is the 
fact that the subject will not be 
visited again in Florida in such a 
comprehensive manner for 20 
years. It is hoped that the objective 
format of the discussions that 
follow will be of assistance. oO 
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When you need banking assistance, 
call on the Lawyers’ Banker. 


At Southeast Banks. 


As an attorney, choosing the right bank can be one 
of the most important decisions you'll ever make. Be- 
cause your financial life is more complex than other 
people’s. In addition to your personal banking needs, 
you're also operating a business. With precious little 
time for either. 

At Southeast Banks, we understand this. In fact, 
we've trained a special breed of banker, the Business 
Finance Specialist, to give your unique financial re- 
quirements the close personal attention they deserve. 
Working together with your accountant, he can make 
your life a good deal easier. 

When you're hanging your shingle out, and are in 
most need of money, he can make the going easier. With 
an office set-up loan for supplies, furniture, a law library. 
A business checking account. Working capital loans and 
a personal line of credit that lets you borrow for any 
reason on your signature alone. And an in-depth knowl- 
edge of government financial assistance programs. 


When your law practice is established, he can help 
you grow and prosper. With construction or mortgage 
loans. Escrow accounts for real estate binders and client 
estates in probate. Counsel—for you and your clients 
—on trust services and home or commercial mortgage 
financing. A loan to buy into an existing practice. 

He can offer you a broad range of personal banking 
services, including access tc experts in. trust and estate 
planning, bond and money market securities, invest- 
ment management, and retirement plans. Whatever fi- 
nancial services you and your clients need. 

Every step of the way, your Southeast Business 
Finance Specialist can open the doors to all the many 
services of Florida's largest banking organization. With 
over $3 billion in assets and the largest trust operation 
in Florida. More resources and services than any other 
Florida banking group. 

It’s all as close as your nearest Southeast Bank. 
And your Business Finance Specialist. 


<= Southeast Banks 


You can count on us. 
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Reform Through Kevision 


Reform Through Kevision 


Recent efforts at constitution 
revision in Florida have produced a 
fascinating history, reflecting the 
dynamic nature of this state and its 
people. It is a significant history, for 
many other states have suffered 
under archaic institutions while 
Floridians have demonstrated the 
energy, intelligence and 
determination necessary to 
accomplish major reforms. 

The Constitution Revision 
Commission which met and 
deliberated in 1977 and 1978 is only 
the most recent event in a series of 
extraordinary efforts. The principal 
accomplishment of this movement 
was the revision of 1968 which 
offered a modern, well organized 
document to the people of Florida. 
Behind that revision were many 
years of hard work by many public 
interest groups including The 
Florida Bar. The Bar can take pride 
in the role of lawyers in the 1968 
revision, led by Chesterfield Smith, 
and served by many distinguished 
lawyers and judges. 

The Revision Commission of 
1977-78 was the product of their 
thinking—a planned review of their 
own work after 10 years, with the 
intent that basic policy questions 
not addressed in 1968 could be 
considered and that any technical 
matters which needed review could 
be addressed. 

The unique concept is that a 
group of citizens, appointed by 
elected officials, would meet, study 
the Florida Constitution and offer 
changes directly to the voters. No 
other state allows this mechanism 
which bypasses the legislature, 
although it has been suggested by 
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By Talbot D’Alemberte, Chairman Florida Constitution Revision Commission 


students of constitutional law. 

The Commission took its job 
seriously and became even more 
serious after taking the testimony of 
over 800 Florida citizens, reviewing 
studies completed by the law 
schools of Florida State University 
and the University of Florida and 
receiving many thoughtful 
comments from interested citizens. 

This open process developed 
over 800 suggestions for change, 
which the Revision Commission 
worked through diligently. It 
ultimately rejected 90 percent of 
the suggestions and _ adopting 
proposals which it packaged into 
eight separate ballot items. Some of 
the issues in revision are discussed 
below. 

Two of these proposals should 
have a particular appeal to lawyers. 

Proposal Number | is important 
to the development of consti- 
tutional law in Florida. Its principal 
features, in my opinion, are the 
constitutional status accorded to the 
right of privacy and to the 
principles of open government. 
With the adoption of these features, 
Floridians will make a statement 
that government will not intrude 
into purely personal affairs of its 
citizens and, conversely, that 
government will not hide the 
people’s business from public view. 

The revision will be effective in 
1979, five years before 1984, which 
reminds us of George Orwell and 
his predictions of superstate. 
Proposal Number | has a number of 
other significant changes including 
some purely technical changes and 
some other important limitations on 
government activity—prohibition 


is placed on binding arbitration of 
public empioyees, all pension 
benefits must be reviewed for 
acturial soundness, all officers of 
the executive branch will be limited 
to two terms, and the doctrine of 
sovereign immunity will be 
eliminated. 


Proposal Number 6 deals with 
our court system. Its principal 
feature is the merit retention system 
for trial court judges, a position long 
advocated by The Florida Bar and 
specifically by lawyers appearing 
before the Revision Commission. 

A great deal of work went into 
constitution revision in 1977-78 by a 
fine group of citizens. In this day 
when fewer and fewer lawyers are 
serving in the legislature, it is 
noteworthy that many _ distin- 
guished lawyers and judges served 
on the Commission and constituted 
a majority of it. It is our hope that 
the people of Florida will enjoy a 
grand public debate on important 
issues and that by vote of its 
citizens, Florida will be further 
updated. Oo 


Talbot “Sandy” 
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Steel Hector and 
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University of Florida College of Law. He isa 
member of The Florida Bar's Board of 
Governors and a former member of the 
Florida House of Representatives. 
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The grand jury is an institution 
which is unique to American 
jurisprudence. It developed in 
England and was transplanted to 
this country because our founders 
saw it as an individual’s bulwark 
against arbitrary prosecutors. The 
fifth amendment to the Consti- 
tution of the United States provides 
that “no person shall be held to 
answer for capital or otherwise 
infamous crime unless on_ the 
presentment or indictment of a 
grand jury. . ..” Even today, in the 
absence of a waiver by the 
defendant, all federal felonies are 
still prosecuted by indictment. 
However, there has been a 
noticeable trend toward the nonuse 
of the grand jury. England 
abolished the grand jury in 1933. 

At this time in the United States 
only 22 states require a grand jury 
indictment in felony cases, three 
states including Florida require it 
only when the crime is punishable 
by death or life imprisonment and 
in the other 25 a prosecuting 
attorney may initiate a criminal 
prosecution by simply filing a 
criminal information. In a majority 
of states, including Florida, the 
prosecutor makes a_ unilateral 
election as to whether he shall use 
the grand jury to conduct a criminal 
investigation. Under F.S. §27.04, 
the state attorney has the absolute 
right to subpoena witnesses and, in 
cases other than capital, may 
initiate any prosecution by merely 
signing his name to a criminal 
information without recourse to the 
grand jury. Thus, the grand jury has 
undergone a metamorphosis 
whereby it no longer protects an 
individual from oppression but 


PRO 


Article I, §§9 & 15 


Transactional 
Immunity & the 
Right to Counsel 

in the Grand 
Jury Room 


By Paul B. Johnson 


now constitutes a tool for the 
prosecutor to use when it best suits 
his purposes. 

One of the objections expressed 
to permitting counsel in the grand 
jury room is that it violates the 
secrecy of the grand jury 
proceedings. The practice and 
custom of hearing witnesses in 
secret was instituted in England in 
the 14th century to enable the grand 
jury to withstand pressure from the 
crown. However, in Florida, the 
state attorney, or his assistant, is 
required to be present in the grand 
jury room to examine witnesses; 
therefore, the original reason for the 
secrecy requirement is no longer 
valid. Florida continues to require 
that the proceedings before the 
grand jury be kept secret. The only 
persons who may ““e present before 
the grand jury are the witness 
testifying, the state attorney, the 


court reporter and an interpreter, if 
required. However, a witness is 
permitted to communicate fully to 
his attorney all matters which 
occurred before the grand jury 
although his lawyer is not permitted 
to be present in the grand jury 
room. 

There is no other type of 
proceeding known to our 
jurisprudence in which a person 
who desires legal representation 
may be compelled to appear and be 
interrogated without the right to 
have counsel present to advise him 
if necessary. In cases where the 
state attorney elects to proceed by 
using his own subpoena power 
rather than that of the grand jury, a 
witness may have counsel present in 
the state attorney’s office. The 
Supreme Court of Florida, in 
Gordon v. Gerstein, 189 So.2d 873 
(Fla. 1966), held that during a state 
attorney's investigation a witness’ 
attorney may be present so long as 
he does not interfere with the 
course of the investigation. The 
court noted that it would not be 
conducive to orderly procedure for 
the witness to pass in and out of the 
room to consult his lawyer. 

However, until the adoption of 
the proposed revision to Article I, 
$15(b), if a state attorney chooses to 
have a grand jury subpoena issued, 
rather than a state attorney 
subpoena, then the witness who is 
unsure of the legal implications of a 
question must follow the absurd 
procedure of leaving the grand jury 
room to consult with his attorney 
outside in the hall and then return to 
the grand jury room to respond to 
the question. Such a procedure is 
awkward and time consuming for 
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the grand jury, the witness and 
counsel. More importantly, this 
procedure can be extremely 
prejudicial to the witness in the eyes 
of the prosecutor and the grand 
jury. It has been described as 
“degrading and irrational” by the 
American Law Institute. Repeated 
departures from the grand jury 
room for the purpose of consulting 
with counsel, although they may be 
absolutely necessary in order to 
protect the rights of the witness, can 
place the witness in an extremely 
bad light and adversely affect the 
manner in which his testimony is 
considered by the grand jury. 


Advice of Counsel 


The objection has been made that 
to permit counsel to accompany a 
witness will turn grand jury 
procedure into “minitrials.” This 
objection is not valid. Gordon v. 
Gerstein ruled that if a lawyer 
interferes with the proceedings he 
may be held in contempt of court. 
The proposed amendment permits 
nothing more than the right of a 
witness “to be accompanied by and 
to receive advice of counsel.” On 
August 9, 1977, the House of 
Delegates of the American Bar 
Association adopted as its official 
policy the principle that counsel 
should be permitted to accompany 
a witness before the grand jury but 
not take part in the proceedings, 
other than to advise the witness. 
This principle was considered by 
the Constitution Revision 
Commission and is clearly 
embodied in the proposed revision. 

The Supreme Court of the 
United States in the case of United 
States v. Calandra, 414 U.S. 338 
(1974), observed that: 


Traditionally, the grand jury has been 
accorded wide latitude to inquire into 
violations of criminal law. No judge presides 
to monitor its proceedings. It deliberates in 
secret and may determine alone the course 
of its inquiry. The grand jury may compel 
the production of evidence or the testimony 
of witnesses as it considers appropriate, and 
its operation generally is unrestrained by the 
technical procedural and evidentiary rules 
governing the conduct of criminal trials. 


These facts, when considered in 
conjunction with the evolutionary 
process undergone by the grand 
jury into primarily an arm of the 
prosecutor, have resulted in public 
concern as to the awesome power 
derived by the prosecutor through 
the grand jury process. It cannot be 
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denied that as a practical matter, 
the prosecutor determines who is to 
be investigated, who will be 
subpoenaed as _ witnesses, what 
questions will be asked and, finally, 
who will be indicted. In fact, 
should a grand jury refuse to indict 
in a_ particular instance, the 
prosecutor possesses the right to 
present the identical evidence to 
another grand jury, thereby 
obtaining “another bite of the 
apple.” In the uncommon event that 
the grand jury should become a 
“runaway grand jury,” and explore 
its own independent areas of 
inquiry without direction by the 
prosecutor, it cannot compel the 
prosecutor to sign any indictment it 
may bring. Since the signature of 
the state attorney is necessary for 
the issuance of a valid indictment, 
the concept of an “independent” 
grand jury is purely illusory. In view 
of the obvious and admitted power 
of the prosecuting attorney to 
influence the grand jury, the 
presence of an attorney for a 
witness will help to assure fair and 
impartial treatment of the witness 
during the course of his testimony 
without interfering with the grand 
jury investigation. 


It has been suggested that in a 
grand jury investigation of 
organized crime, the unlawful 
syndicate will furnish the attorney 
for any of its members called to 
testify before a grand jury thereby 
rendering it highly unlikely that the 
witness would feel free to testify 
against the crime syndicate. 
However, prosecutors well know 
that there are alternate ways of 
presenting the testimony of would 
be cooperative witnesses before the 
grand jury. For example, the 
testimony of such witnesses can be 
summarized and presented to the 
grand jury in the form of hearsay 
since the law does not require the 
grand jury to receive evidence 
under the rules prevailing in the trial 
courts. Further, after indictment, 
the state is required by Florida 
Rules of Criminal Procedure, Rule 
3.220(a)(1)(i), to furnish to the 
defendant the names and addresses 
of all persons known to _ the 
prosecutor to have information 
which may be relevant to the 
offense charged. The defendant 
then may take the deposition of 
such witnesses. Therefore, any 
secrecy that may exist under even 


the present law is often of short 
duration. 


11 States Allow Counsel 


Some 11 states now have statutes 
allowing counsel to be present in 
the grand jury room: Arizona (for 
target witnesses); Illinois (for target 
witnesses); Kansas, Michigan (one- 
man juries); Oklahoma, South 
Dakota, Minnesota, Virginia, 
Washington State, Colorado, and 
(effective June 19, 1978) New York. 
A study by the Grand Jury 
Committee of the Section of 
Criminal Justice of the American 
Bar Association has revealed no 
reported problems in those states. 
In fact, some prosecutors who 
initially fought the procedure now 
support it as a means of ensuring 
fairness in the system. 

Another proposed revision to the 
constitution, Article I, §9, which 
requires “transactional” rather than 
“use” immunity, merely sets forth in 
the constitution the present 
statutory law of Florida ensuring 
that fifth amendment rights against 
self-incrimination can be 
supplanted only by a complete 
grant of immunity. Inherent in the 
concept of immunity is the 
recognition that on occasion the 
public’s need for certain testimony 
inay be greater than an individual's 
right to refuse to testify on the 
grounds that he may incriminate 
himself. “Transactional” immunity 
means that a person may be 
compelled to testify against himself 
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Immunity and Counsel 
in Grand Jury Room 


but he may not be prosecuted for 
any transaction about which he 
testifies. “Use” immunity means 
that a person may be compelled to 
é testify against himself and, 
although such testimony may not be 
used against him, even to develop 
leads, he may still be prosecuted for 
the same transactions about which 
he was required to testify. If a 
: witness is prosecuted after a grant 
ie of only “use” immunity, as a 
practical matter, the question of 
whether that witness’ testimony 
was used to develop leads against 
him is uniquely within the 


knowledge of the investigating and 
prosecuting authorities. Even 
though the prosecutor in good faith 
may deny that such testimony was 
so used, the path of information 
through the investigative 
bureaucracy is such that a 
prosecutor cannot make such a 
denial with complete assurance that 
there was not some prohibited use 
of the compelled testimony. | 
Another important reason for the 
requirement of “transactional” 
immunity rather than “use” 
immunity, is that “use” immunity 
can be a subtle invitation to the 
witness to either shade _ his 
testimony or commit outright 
perjury. Since the witness knows 
that he may be prosecuted for the 
crime about which he testities, this 


can be an encouragement to slant 
his testimony in a manner most 
favorable to him thereby producing 
testimony that is not accurate and 
complete. The specter of 
prosecution hanging over a witness’ 
head can chill and inhibit his 
cooperation with the state attorney, 
grand jury and other investigators. 
Therefore, “‘transactional’’ 
immunity better encourages 
accurate testimony and minimizes 
resistance to full disclosure. 
Adoption of these proposed 
revisions to the constitution will do 
much to assure that grand jury 
investigations will be conducted in 
a fair and impartial manner without 
impeding the orderly and effective 
presentation of matters heard and 
considered by the grand jury. oO 


CPCU: Chartered 
Property Casualty 
Underwriter 


A symbol of 
professionalism in property- 
liability insurance 


A symbol of professionalism . . . 
just what does that mean? It’s a 


CPCU designation have met 
specific education and experience 
requirements. 


CPCUs have publicly dedicated 
themselves to high ethical 
standards of business conduct. 


CPCUs have successfully 
completed five national 

sign to the public that holders of the examinations, testing their 
knowledge of insurance principles 
and practices, economics, 
accounting, finance, business law, 
and management. 


CPCUs are agents, brokers, risk 
managers, insurance company 

= executives, underwriters, 
professors, consultants, claims 
specialists, actuaries, training 
directors, and serve in many other 
insurance positions. 


The Society of Chartered es 
& Casualty Underwriters provides 
its members with continuing 
education opportunities, promotes 
research, and publishes a 
professional Journal. 


Now you know something about 
CPCU. If you’d like to know more, 
please write us: The Society of 
Chartered Property & Casualty 
Underwriters, Kahler Hall, 
Providence Road (CB No. 9), 
Malvern, Pennsylvania 19355. 


The professional designation you should 
knowabout ... but probably don't. 


THE SOCIETY OF CHARTERED PROPERTY 
& CASUALTY UNDERWRITERS 


Florida Suncoast 
Chapter 
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In early 1980. 

In beautiful Miami. 

At the corner of Brickell Avenue and Coral Way. 
Interterra, Inc. will complete a 

20 story luxury landmark. 

The exclusive habitat for 

international business leaders. 

Luxurious offices plus 

an open landscaped plaza. 

A mall of quality shops and boutiques. 
Restaurants for fine and casual dining. 
International banking and drive-in facilities. 
Plus all the amenities for corporate comfort 
and efficiency. 


18 floors of prime office space. 

12,000 square feet per floor. 
Completely monitored security. 

Each floor individually climate controlled. 
High speed elevators. 

600-car covered parking and car wash. 
A concierge for business services. 
Panoramic view of the bay from 

large energy-efficient tinted windows. 
Work, dine, shop, entertain 

under one roof. 


interterra, inc. 


888 Brickell Ave., Miami, Fl. 33131 305-358-5888 


Offices and delegates in Alaska, Hawaii, Guam, Geneva, 
Okinawa, Tokyo, Caracas, Argentina, Ecuador, Canada. 
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I write in considered opposition 
to proposals to enshrine in the state 
constitution a right of grand jury 
witnesses to have counsel appear 
with and advise them during their 


testimony and a right to 
transactional immunity for anyone 
forced to testify over a_ self- 
incrimination objection. I oppose 
the immunity revision on three 
grounds. 


Transactional Immunity 

First, I reject putting any 
immunity provision in the 
constitution. The American 
experience proves a constitution 
should be a general structuring 
device with the details of 
governmental operation legis- 
latively determined. 

Immunity is just such a detail. It is 
not a basic right and does not 
warrant placement in the 
constitution. If unanimous jury 
verdicts and the reasonable doubt 
standard in criminal cases are not 
worthy of inclusion, then clearly the 
type of immunity to be granted is 
not of constitutional significance. 

Secondly, this proposal is 
ambiguous and for this reason 
unworthy of the basic charter. The 
revision will add verbiage to Article 
I, §9 of the Florida Constitution to 
make transactional immunity a 
right for people forced to testify 
although claiming a right to remain 
silent. 

The part of §9 which concerns us 
now states, “No person shall. . . be 
compelled in any criminal matter to 
be a witness against himself.” 

The new section follows that 


CON 


Article I, §§9 & 15 


An Argument 
for Rejection 


By Ed Austin 


language as a separate sentence in 
the same paragraph and says, 


Any natural person having knowledge or 
possession of facts that tend to establish the 
guilt of any other person under the laws of 
the state shall not be excused from giving 
testimony or producing evidence, when 
legally called upon to do so, on the ground 
that it may tend to incriminate him under the 
laws of the state; but no natural person shall 
be prosecuted or subjected to any penalty or 
forfeiture for or on account of any 
transaction, matter or thing concerning 
which he may so testify.! 


What does “when legally called 
upon to do so” mean? Found 
nowhere in the present immunity 
statute, we must assume this phrase 
is meant to have some effect. 

Does it mean the lawful calling of 
a witness, followed by his willing 
testimony, involves an automatic 
grant of immunity? Must the 
witness assert his right to remain 
silent and be forced to answer by a 
formal grant of immunity? Do 
prosecutors have power to grant 
immunity and force testimony or 
must a judge do so? 


These questions, answered in 
application of the present statute, 
are raised again by this proposal 
and will require judicial 
clarification. 

It is not even clear what the 
revision intends. Is it aimed at 
granting transactional immunity to 
all witnesses “legally called upon” 
or only to a special, smaller class of 
vitnesses? 

The wording of the new 
provision does not provide 
immunity for a witness compelled 
to speak against himself, unless this 
is incidental to his giving testimony 
which incriminates “any other 
person.” No provision is made for a 
witness called to testify only against 
himself. 

If such is the intention of the 
framers, the revision is more 
logically and wisely added to the 
present statute. If it is intended to 
cover all witnesses, careful reading 
shows it fails and requires rewriting 
to be effective. 

Finally, I oppose placing 
transactional immunity in the 
constitution because it is the wrong 
type of immunity to offer. Among 
the necessary and most important 
powers of the state is the broad 
power to compel residents to testify 
in court or before grand juries or 
agencies. But that power is not 
absolute. There are exemptions 
from the testimonial duty, the most 
important of which is the privilege 
against compulsory self- 
incrimination. 

The existence of this privilege 
presents the prosecutor with a 
problem whenever a_ potential 
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defendant is the sole possessor of 
information needed to further a 
prosecution or investigation. 

Immunity statutes have been the 
means of resolving that problem. 
They provide a rational 
accommodation between the 
imperatives not to incriminate 
oneself and the legitimate need of 
government to compel citizens to 
testify. In effect, the power to grant 
immunity provides a means of 
“trading” one right or privilege for 
another. 

But what must supplanting a right 
to remain silent with a grant of 
immunity entail to be fair and 
lawful? 

The United States Supreme 
Court has held that legislation 
cannot abridge a_ constitutional 
privilege, and that it cannot replace 
or supply one, at least unless it (the 
replacement) is so broad as to have 
the same extent in scope and 
effect.? 

As to what this means in regard to 

an immunity statute, the Supreme 
Court has ruled: 
While a grant of immunity must afford 
protection commensurate with that afforded 
by the privilege [the right to remain silent], it 
need not be broader. . . Immunity from the 
use of compelled testimony, as well as 
evidence derived directly and_ indirectly 
therefrom affords this protection.$ 


The decision simply says that 
“use” immunity is all that is required 
as a replacement for the right to 
remain silent. In going further, what 
this proposal and the current statute 
do is short-change the public by 
making them pay more for the 
evidence of a witness than is 
required. Transactional immunity 
requires the grantor to give amnesty 
or pardon to get evidence—far too 
high a price. 

Why shouldn't we pay more than 
the required “price” in this trade? 
Because, in this instance, to pay 
more is not to get more and may 
very well be to get less for the value 
traded. 

The effectiveness of “use” 
immunity has little or nothing to do 
with the number of cases filed 
against witnesses granted only use 
immunity. That is a specter often 
raised by those arguing for 
transactional immunity, but it is a 
statistical nonentity. The Supreme 
Court has said it can be done, fairly 
and legally, yet it is very seldom 
done. 

Use immunity effectiveness is, 
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however, directly related to the 
possibility of prosecution of a 
witness who does not fully 
cooperate. 

Under a transactional grant, all a 
witness need do is tell enough to 
clearly identify the transaction, 
then answer, “I don’t remember” to 
all other questions, immunizing 
himself yet blocking any usefulness 
from his testimony. There is no 
incentive for the witness to tell 
more and the price is high, indeed, 
for that kind of evidence. 

Conversely, under a use 
provision, the witness is best off 
when he tells all he knows. In light 
of the independent source rule, the 
more a witness provides in the way 
of particulars, the more difficult it is 
to prosecute that witness. Any good 
criminal defense lawyer can turn a 
grant of use immunity into one with 
the effect of a transactional grant, 
but the payoff is that to do so the 
witness must provide the fullest 
cooperation with the prosecutor. 

Fullest knowledge of the crime 
and the perpetrators becomes the 
benefit earned from the trade for 
immunity—a fair and just trade for 
both sides. 

In summary, this proposal is 
ambiguous, problematic and 
ultimately unsuccessful in 
achieving its purpose. It 
encompasses a matter which is 
clearly not a concern of 
constitutional magnitude, and, it 
sets in bronze a rule which pegs the 
price of evidence far too high fora 
fair administration of justice. 


Any of these grounds should be 
sufficient to defeat the proposition 
and the weight of all the argument 
surely demands the defeat of the 
constitutional revision. 


Counsel in the Grand Jury Room 


While the immunity provision is 
ineptly drawn and misguided, the 
idea of allowing a grand jury 
witness to have counsel appear with 
and advise him during his testimony 
raises an even greater threat to the 
successful prosecution of crime. 

A single sentence embodied in 
the proposed Article I, §15(b), 
concerning rights of grand jury 
witnesses, states, “A witness shall 
have the right to be accompanied 
by, and to receive the advice of, 
counsel during his testimony.” 

Any such witness may currently 
procure counsel to advise him, but 


counsel may not enter the grand 
jury room. 

While expanding the sixth 
amendment right to counsel to 
various “critical stages” in the 
criminal process, the United States 
Supreme Court has ruled the grand 
jury is an investigative body; it must 
be allowed the broadest latitude in 
its investigations and inquiries; its 
proceedings are not adversary; and 
its proceedings do not constitute a 
critical stage of the criminal 
process.5 

Simply put, the Supreme Court 
has said the sixth amendment does 
not guarantee nor imply any right 
for grand jury witnesses to have 
lawyers with them while they 
testify. 

What is sought by this proposal, 
surprisingly and objectionably, is 
an extension of a right to counsel to 
a mere witness before the grand 
jury not available to a witness or 
even a defendant at trial: the right to 
receive advice of counsel while 
testifying. Even at a criminal trial, 
with the fullest panoply of 
constitutional rights applicable, 
once a witness or defendant takes 
the stand, he is on his own. He will 
have received advice of counsel, 
including warnings about self- 
incriminating statements, but he 
will testify on his own. Why should 
a grand jury witness be any 
different? 

In order to see a need for counsel 
in the grand jury room, we must 
believe it is more dangerous for a 
witness to answer questions before 
an investigative grand jury, without 
consulting counsel as to how to 
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answer, than it is to face cross- 
examination at trial without the 
same right. That is an impossible 
position to sustain. 

A grand jury witness is in the 
same position as a witness at trial, 
and since the grand jury’s 
proceedings are not adversary, 
there is no justification for changing 
that position. 

One argument advanced is that, 
“Witnesses already have a right to 
have counsel stand outside the 
grand jury and to go out and confer 
with counsel on each auestion. 
Letting counsel go inside the room 
won't be any different.” 


True, it is common Florida 
practice to allow these conferences. 
However, there is no legal basis for 
this privilege in Florida law. In fact, 
it has been the prosecutors who 
granted this privilege in the interest 
of expediting proceedings, 
assuaging fears of witnesses and 
extending courtesies to fellow 
lawyers. It is ironic this privilege has 
suddenly, unilaterally been 
elevated to “right” status and now 
forms the basis for an argument to 
allow counsel to enter the grand 
jury room. 

Contrary to the contentions of the 
proponents, there are significant 
differences between counsel being 
inside and outside the room. In fact, 
this isn’t even a _ good faith 
argument. If there isn’t any 
difference between being inside 
and outside, why have they gone to 
all the trouble of getting a 
constitutional amendment to move 
counsel inside? 

The most immediate and serious 
effect of this change will be that 
answers will no longer be those of 
the witnesses, disclosing all they 
know on the subject, but limited 
and thereby distorted evidence 
sifted through a lawyer and gained 
only after time-consuming 
consultation following each 
question. 

Passage of the proposition would 
impede the investigative abilities 
and efficiency of the grand jury and 
ensure greater expenditures of time 
and resources to gather less and 
distorted evidence. 

On balance, the benefit to the 


witness does not outweigh the 
interest of the public in the most 
expeditious and efficient use of the 
investigative function of the grand 
jury. 

But where did all this commotion 
about reforming the grand jury 
originate? Who is pushing so hard 
for change, and why? 

Prior to the last decade or so, 
there was little criticism of the 
grand jury.® But during this last 
decade, prosecutors have aimed 
grand jury probes at organized and 
white collar crime, big business, 
labor unions and _ political 
corruption.” 

It is not coincidental that as 
criminal investigations have zeroed 
in on the powerful and wealthy — 
those who can afford high-priced 
and influential lawyers — a move 
has developed to limit the 
investigatory powers of the grand 
jury in a variety of ways, including 
putting counsel in the grand jury 
room. 

In fact, the arguments for counsel 
in the grand jury room most often 
arise in investigations which involve 
business corporations, labor unions, 
other associations and_ organi- 
zations, white collar and organized 
crime and political corruption.® 

The reason is plain. Though the 
change is clothed as a benefit to all 
witnesses, practically speaking, 
most witnesses and nearly all 
individual criminals have nothing to 
gain from the proposal. Most 
witnesses have nothing to worry 
about and most criminals are 
indicted without the interrogation 
or presence of the criminal. In fact 
most indictments are returned 
without any lay witnesses, as police 
witnesses usually supply the 
testimony on which they are based. 

Don't believe that unorganized 
and generally poor criminals or 
large numbers of grand jury 
witnesses are backing this change. 
The support comes from 
organized, white-collar, big 
business, union, and _ politically 
corrupt criminals and their few 
high-priced lawyers, and well- 
meaning people who believe this 
change would help large numbers 
of the people. 


What advantage do these people 
seek? 

Understand, it is not the 
indictment function they wish to be 
involved with, it is the investigatory 


function. 

Most, if not all, of these grand 
jury investigations concern the 
activities of many associated 
people. In most instances, large 
groups and sometimes all of these 
people are represented by the same 
lawyer. In those instances the 
lawyer representing multiple 
witnesses is often hired by and 
actually representing the leaders of 
the conspiracy or criminal 
combination. 

Currently, even with counsel not 
allowed inside the grand jury, 
multiple representation by “house 
counsel” poses a major obstacle to 
effective investigation of criminal 
conspiracies.® 

Successful prosecution of 
conspiracy-type crimes usually 
relies on one or more conspirators 
turning state’s evidence. Their 
usefulness, and often their lives, 
depend on that cooperation being 
secret. 

Without a lawyer inside the grand 
jury, even with “house counsel,” 
there is still the opportunity for a 
member of the conspiracy to 
cooperate secretly with the 
investigation. To allow counsel 
inside the room would effectively 
forestall secrét cooperation by a 
member of the conspiracy. 

A co-conspirator, represented by 
common counsel, wishing to 
cooperate with the investigation, 
will be unable to do so secretly 
because either the lawyer will be 
inside and hear, or he will be 
outside the room at his client’s 
request or waiver. Either way the 
lawyer will know what’s happening 
and the “flip” will become common 
knowledge, at least among the co- 
conspirators. 


This will endanger the witness’ 
safety in many instances and 
compromise his usefulness in every 
instance. Obviously, the 
opportunity for obstructing the 
following of leads from a “flip” is 
far greater when the object of the 
investigation knows a cohort has 
talked. 

Additionally, organizations 
whose activities or those of its 
members are under investigation 
will gain an ear in the grand jury by 
having “house counsel” inside, and 
know exactly what was asked and 
answered across the testimony of 
several witnesses, making it far 
easier to concoct defenses and 
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responses to criminal investigations 
and to orchestrate testimony and 
witnesses to block the inquiry. 

But, this is not to say that multiple 
representation is the only problem 
area arising from this proposal. 

Passage will inevitably make the 
grand jury process an adversary 
proceeding rather than an ex parte 
investigation. Remember, there is 
no judge in the grand jury room to 
keep order and decide questions 
raised by two lawyers. The result, 
here, will be twofold. 

First, there will be repeated 
delays to obtain a hearing before a 
judge to resolve disputes, 
disrupting the grand jury 
proceedings and obstructing the 
investigation. 

Second, once the legal mumbo- 
jumbo starts, count on the grand 
jurors to be intimidated, inhibited 
and deterred from making their 
own inquiry. Instead of opening up 
the grand jury and lessening the 
prosecutor’s control, this provision 
will silence the grand jurors and 
force the prosecutor to take over 
entirely. 

Unless this is to be a 
constitutional provision for only the 
wealthy, there will have to be some 
provision for free counsel for 
indigent witnesses. Who deter- 
mines indigency? Who appoints 
counsel? Who serves as counsel? 
Who pays for counsel? 

Again, delay and additional cost 
attends the proposition which 
shows the proposition more costly 
to the public than beneficial to the 
vast majority of witnesses. 


There are two other arguments in 
support of this proposal I wish to 
treat. First, the argument of 
prosecutorial abuse of the grand 
jury and, second, the argument that 
other states have successfully made 
the change and Florida should 
follow. 

The most frequently heard 
argument for counsel is 
prosecutorial abuse of the system.!° 
In Florida, there are only 
allegations. No proof is offered. No 
specific instances. But even 
assuming “abuse” by prosecutors, 
what will having counsel in the 
room do to solve the problem? 

If a witness feels he is being 
abused or abuse is taking place he 
can go outside and tell his lawyer, 
who can find a judge and interpose 
objection. He could do no more if 
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he were inside the room. 

The answer to _ prosecutorial 
abuse of the grand jury is not to put 
witness counsel in the grand jury, it 
is simply to punish the prosecutor. 

Proponents argue that 10 states 
already allow witness counsel in the 
grand jury room and Florida cannot 
suffer by following. 

It should be first noted that not 
one of these states made the change 
in their constitution. They all 
changed statutes to institute the 
practice, so that should it prove 
harmful, it could be readily 
changed. In Florida the change, in 
all practical event, would be 
effective until the next revision of 
the constitution. 

Secondly, it should be noted that 
not one of these states has any 
experience with a system like 
Florida’s to give any indication of 
just how or if it will work. 

Simply put, there is no opposite 
provision and no experience to 
show that the system will work at 
all, to say nothing of that it will 
work well enough to warrant 
near-permanent installation. 

I would urge voters to balance 
whatever benefits they may see 


accruing to the limited number of 
witnesses who will be affected by 
this proposal against the costs and 
the certain adverse effect on 
efficient grand jury investigations. I 
believe such an evaluation will lead 
unerringly to rejection of the 
revision allowing counsel in the 
grand jury room. Oo 
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It is fitting that the proposed 
revision of the Florida Constitution, 
as the organic fundamental law of 
our state, should contain a bail 
reform provision ensuring that a 
defendant shall not be denied 
pretrial release solely because of his 
poverty. 

Article 1, §14, of the Declaration 
of Rights of the proposed 
constitution mandates Florida 
courts to consider all available 
methods of pretrial release prior to 
resorting to monetary bail. Such a 
provision rests easily with the 
presumption of innocence whereas 
the present bail article collides 
dangerously with both the 
presumption of innocence and the 
concept of equal protection under 
the law. 

The proposed bail article reads as 
follows: 

Article 1, Section 14. Release prior to trial. — 
Until adjudged guilty, every person charged 
with a crime or violation of municipal or 
county ordinance shall be released upon 
conditions reasonable under the 
circumstances to secure his appearance at 
future court proceedings including 
monetary bail when no other method is 
adequate. No person charged with a capital 
offense or an offense punishable by life 
imprisonment shall be released prior to trial 
when the proof of guilt is evident or the 
presumption is great. (emphasis supplied)! 

The section of the 1968 
Constitution which is sought to be 
replaced does not include the 
language italicized in the provision 
above regarding a presumption in 
favor of nonmonetary bail. That 
provision is as follows: 

Article 1, Section 14. Bail.— Until adjudged 


guilty, every person charged with a crime or 
violation of municipal or county ordinance 
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Bail Reform: 


A Case for Article I, §24 


By William B. Barnett 


shall be entitled to release on reasonable bail 
with sufficient surety unless charged with a 
capital offense or an offense punishable by 
life imprisonment and the proof of guilt is 
evident or the presumption is great.? 


The impact of this proposed 
change is to require that a judge 
consider forms and conditions of 
pretrial release that are not 
dependent upon the financial 
solvency of the defendant before 
monetary bail is required. It 
establishes a presumption that one 
should be released on his own 
recognizance before trial. 

To understand fully the nature 
and impact of this change it should 
be noted that the current bail 
system in Florida by its nature 
discriminates against the poor. 
Under the present constitution a 
person charged with a crime not 
punishable by death or life 
imprisonment is required to post a 
money or property bond to assure 
appearance in couri. The amount of 
the bail which must be posted is 
usually a set figure on a schedule 
approved judicially and made 
available at the jail. In the majority 
of cases the accused obtains the 


services of a bail bondsman who 
will post the bond and charge a 10% 
premium. That premium is 
nonrefundable, even if the accused 
appears in court when required. If 
the accused posted the bond 
personally, the entire amount 
would have been refunded by court 
action when all obligations to 
appear were satisfied. 
Obviously, many indigent 
defendants unable to afford the 
bondsman’s 10% fee remain in jail 
while awaiting trial. Even if the 
indigent can borrow the premium 
for the bail bondsman, he may be 
unable to secure his freedom since 
bail bondsmen typically require 
security in addition to a premium 
and this criterion often provides the 
most frustrating form of defeat. In 
contrast, the wealthy accused is 
able to purchase pretrial freedom as 
soon as monetary bail is set. 
Although the average accused can 
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usually post monetary bail, it is 
often an unnecessary burden. 


Restrictive Bail Procedures 


The Fifth Circuit Court of 
Appeals has dealt with Florida’s 
bail procedures at considerable 
lengths recently, in a panel decision 
in the case of Pugh v. Rainwater, 
and again in May of this year in an 
en banc opinion in the same case, 
which vacated the original panel 
decision.‘ It is important to consider 
the impact of these decisions since 
the original panel decision in Pugh 
was rendered August 22, 1977, and 
appeared to be the law regarding 
bail in Florida during the time that 
the Constitution Revision 
Commission labored; whereas the 
en banc decision in Pugh, on 
rehearing, was rendered May 10, 
1978, after the Constitution 
Revision Commission had 
completed its labors. 

In the first decision in Pugh, the 
court stated: “That equal protection 
is not satisfied unless a judge is 
required to consider less financially 
onerous forms of pretrial release 
before he imposes monetary bail.”> 
In what seems to be a masterpiece 
of diplomacy, the en banc court 
vacated the prior opinion in Pugh, 
and ruled that the attack on bail 
procedures which had existed at the 
time the original controversy had 
been presented had become moot 
by Florida’s adoption of a new 
criminal rule of procedure, Rule 
3.130.6 This rule dealing with 
pretrial release was held to be 
unconstitutional on its face.? 
Although it might appear at first 
glance that the en banc opinion in 
Pugh undermined the original 
panel’s mandate preferring 
nonmonetary bail, a reading of both 
opinions shows clearly that the 
majority of the judges placed 
themselves squarely against 


restrictive bail procedures, and in 
favor of a procedure guaranteeing 
that of the six forms of release 
provided for in Rule 3.130, the 
“least onerous form of release 
which will still ensure the 
defendants would be 
preferred.’ 

Although noting that the Florida 
Supreme Court had not adopted 
the 1977 Committee Note to Rule 
3.130, the Fifth Circuit cited that 
note with obvious approval, thus 
obliquely stating a preference for 
“the least onerous form of release” 
and specifically noted that although 
“nothing in the Rule requires a 
judge to give priority to forms of 
release 


that do not impose a 
financial burden. . . . [T]he validity 
of the Committee’s thesis _ is 


enhanced, however, by the absence 
of a constitutional alternative.”® 

Given the Fifth Circuit’s 
preference for the “least onerous 
form of release” it would seem that 
a provision in the proposed Florida 
Constitution preferring nonmone- 
tary bail would give guidance to 
judges in the setting of bail which is 
not available from the Florida Rules 
of Criminal Procedure alone. 

It has long been held that “the 
sole permissible interest of the state 
is to assure the presence at trial of 
the defendant.”!® The courts have 
further recognized that the “right to 
freedom before conviction permits 
the unhampered preparation of a 
defense.”! 

Since the sole purpose of the bail 
system is to assure the presence of 
the accused at trial, it is appropriate 
to inquire whether the posting of 
monetary bail ensures attendance at 
trial, and whether release on 
personal recognizance (ROR) or 
other forms of release, not 
dependent upon monetary bail, are 
financially burdensome to the state. 


Bail and ROR Comparisons 

Bail and Its Reform: A National 
Survey (1973), prepared by the 
United States Department of 
Justice, Law Enforcement 
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Assistance Administration, 
compared monetary bail systems at 
work in the United States and 
various bail reform projects which 
were primarily ROR programs, and 
found that they were economically 
beneficial to the state compared to 
the cost of operation of such 
programs over the cost of 
incarceration prior to trial. More 
importantly, the report showed that 
such programs can operate with a 
forfeiture rate comparing 
favorably with monetary bail 
forfeiture rates.!? 

Numerous studies have shown 
that persons free on their own 
recognizance are not more likely to 
“jump bail” than those who are 
bound to the court by either a bail 
bondsman or personally posted 
bond. 

The best known of these studies 
was the “Manhatten Bail Project” 
conducted by the VERA Institute 
between 1961 and 1971. During the 
first three years of that project 3,505 
defendants had been granted ROR 
and, of these, only 1.6 percent had 
failed to appear for trial compared 
during the same period to a 3 
percent bail “jumping rate” of those 
who posted monetary bail.'° 

A recent article which compared 
the bail and ROR “jump rates” of 
nine different ROR programs and 
studies, was cited in an information 
packet prepared by the staff of the 
Constitution Revision Commission. 
The article reviewed the statistics of 
the various projects and stated: 

[I]t does not support those individuals who 
believe that a bail reform program increases 
the risk to society. These figures do, however, 
indicate that a well run bail program, with an 
interview conducted at either arraignment 
or post-arraignment, has a jump rate which 
compares favorably with, or is even better 
than, the jump rate for the court system asa 
whole.'* 

The information packet prepared 
for the Florida Constitution 
Revision Commission referred to in 
the article was dated February 1, 
1978, and prepared by Alaine 
Williams, Staff, Constitution 
Revision Commission, and Robert 
Q. Williams, Staff, Florida State 
University College of Law, 
Constitution Revision STAR 
Project. 

It may be seen that a change in 
Florida’s pretrial bail methods has 
been suggested by the Fifth Circuit 
Court of Appeals in the Pugh 
decision and that ROR and other 
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methods short of requiring 
monetary bail are economical 
compared with the cost of pretrial 
detention, and compare favorably 
to monetary bond in terms of 
ensuring the defendant’s appear- 
ance in court when required. 


Court Can Order Bail 


It should be noted, however, that 
the proposed revision does not state 
that the court cannot order 
monetary bail where it is necessary 
to ensure the accused’s presence at 
trial. It only prohibits a resort to 
monetary bail when alternatives are 
adequate to secure the accused’s 
appearance when called. 


How well Lewis Carroll 
understood the unfairness of a 
system that imprisons men prior to 
establishment beyond a reasonable 
doubt that they have committed a 
crime: 


For instance, now [the Queen]... went on... 
“There’s the King’s Messenger. He’s in prison 
now, being punished; and the trial doesn’t 
even begin till next Wednesday; and of 
course the crime comes last of all.” “Suppose 
he never commits the crime?” said Alice. 


“That would be all the better, wouldn't it?” 


the Queen said... .'5 


We who toil in the vineyards of 
the criminal courts all too often see 
the sour fruit of despair and 
resentment grow in men who are 
incarcerated before trial only 
because they are unable to purchase 
their pretrial freedom, while 
watching those with coins in their 
pockets enter and leave the same 
jail in a matter of hours, although 
charged with the same crime. Each 
lawyer who has performed a public 
service by representing the indigent 
charged with crime can recall 
instances of persons incarcerated 
for months in lieu of bond, only to 
be freed by juries and allowed to go 
without delay. The proposed bail 
reform revision of the Florida 
Constitution is a great step closer to 
the ideal of equal justice under the 
law. It deserves the support of the 
lawyers of Florida. Oo 
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1977). 


Struggles 


Carol R. Nichols asked in July- 
August issue: “Are there others ‘out 
there’ who feel a struggle such as I? A 
struggle between self and society? A 
struggle which manifests itself when a 
decision must be reached as to where 
my efforts should best be spent or 
directed?” 


The answer is: No. There used to be, 
but there aren’t anymore. “Out here” 
everybody is working too hard and too 
long to find time to worry about such 
things. Got to struggle to make ends 
meet. Some “others” can’t even afford 
new “ends” like soaring costs of food, 
fuel and Florida Bar dues. 


Now: go to your room, and don't ever 
ask those questions again! 


DANIEL S. DEARING 
Tallahassee 
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Relationship With Court 

I was dismayed by Chief Justice 
England’s reported reference in the 
July/August Journal to an “adversary 
relationship” between the court and 
The Florida Bar. Such an adversary 
relationship would indeed be 
paradoxical since the Bar is the creature 
of and responsible to the Supreme 
Court. Both work toward a common 
goal and indeed The Florida Bar is the 
servant of the Supreme Court. 


I picture the relationship as similar to 
that existing within a private law firm. 
The Bar, like a diligent associate, 
applies its best ability and _ legal 
judgment to assorted problems, 
whether they be administrative, 
disciplinary or unauthorized practice. 
The court, much like a senior partner, 
reviews the work of its subordinate and 
accepts, rejects or modifies it based 
upon its greater perspective and 


superior knowledge. Nevertheless, 
both court and Bar work toward the 
common goal of protecting the public 
and insuring that the legal profession 
serves justice. 

Under Bob Floyd, I know the Bar will 
continue to work dutifully and in 
harmony with the court. Under the 
leadership of Chief Justice England, I 
am confident that the court will work in 
this same spirit of harmony to maximize 
the legal profession’s contribution to the 
justice system. 


R. Layton MANK 
Miami 


Editor's Note: 

The Journal is pleased to print letters from 
readers (who must be identified) when they 
do not exceed 300 words, when they are of 
general interest, and when they attack issues 
rather than people. Address comments to: 
Letters to the Journal, The Florida Bar 
Journal, Tallahassee 32304. 
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*"Tawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 


Atkins Honored For Service 
To The Fund Concept 


Judge C. Clyde Atkins of Miami, 
a leader in establishing the Florida 
Fund and one of its original trustees, 
was recentiy honored upon his retire- 
ment as chairman of the Standing 
Committee on Lawyers’ Title 
Guaranty Funds of the American Bar 
Association. 


At a reception held in New York 
in connection with the ABA Con- 
vention, Judge Atkins was presented a 
handsomely bound document in the 
form of a Fund owner guarantee 
signed by numerous prominent Bar 
and Fund leaders. The “Opinion” 
portion of the guarantee stated that 
“he has served with dedication, 
diligence and wisdom as chairman of 
the Standing Committee for the five 
years past and that during his tenure 
the Standing Committee has made a 
valuable and lasting contribution 
toward the preservation of the 
availability of title assurance to 
members of the public in the form of 
a lawyer’s counsel coupled with a 
title insurance policy or guarantee.” 


The “Guarantee” portion pays 
tribute to Judge Atkins’ work as 
President of the Young Lawyers 
Section of The Florida Bar which 
spearheaded formation of the Florida 
Fund 30 years ago. It honors his 
service as president of The Florida 
Bar, member of the House of 
Delegates of the ABA and chairman 
of the Standing Committee on LTGFs. 
The Miami Judge also served as Fund 
Trustee from the 11th Circuit, 
Treasurer and Chairman of The Fund’s 
Board of Trustees prior to being 
appointed to the bench. 


The reception, which was 
sponsored by the National Conference 
of Bar Related Title Insurers and 
The Fund’s affiliate City Title 
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U. S. Judge C. Clyde Atkins of Miami (left) is presented a commendation for 30 
years of service to the public and the bar through the Fund concept by Paul B. 
Comstock (right), president of the National Conference of Bar-Related Title 
Insurers and the Florida Fund. 


Insurance Company, was attended by 
a number of former ABA presidents 
and chairmen of its House of 
Delegates, and past and _ present 
members of the Standing Committee 
on LTGFs. Also present were the 
president, president-elect and past 
presidents of The Florida Bar and a 
number of Florida and National Fund 


reverts to the abutting estates in the 
same proportion that those estates 
were reduced in order to create the 
highway. 

In Emerald Equities, Inc. v. Hutton, 
357 So.2d 1071 (Fla. 2d DCA 1978), 
a landowner’s predecessor in title had 
conveyed land so that the county 
could construct a road. After the 


Trustees. National Conference and county abandoned the roadway 
Florida Fund President Paul B. pursuant to Sec. 336.12, F.S., the 
Comstock served as Master of landowner sought confirmation of its 


Ceremonies. There were brief remarks 
by Judge Atkins and several past 
chairmen of the Standing Committee. 


right to the entire portion of the 
entire abandoned road. 

On appeal the court construed the 
statute to say that an abutting fee 
owner obtains title only to the extent 
that he or his predecessor in title own 
the land when the county obtained it 
for road purposes. 


Ownership Interest 
In Abandoned Roadway 


The fee in an abandoned roadway 


The Fund: 1948-78: Thirty years of service to the attorney, the organized 
Bar and the home buying and lending public. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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The Florida Constitution 
Revision Commission proposal for 
a revised bail provision and the 
existing section within the present 
Florida Constitution have been set 
forth in William Barnett’s 
presentation favoring the revision. 
The only effective change of the 
Commission’s proposal is to 
demote traditional monetary bail to 
a secondary position behind 
methods such as release on personal 
recognizance that do not require a 
cash expenditure to secure release. 

My opposition to the proposal 
stems from a belief that the revision 
is incomplete, in that it does not go 
far enough. An acceptable revision 
was considered in terms similar to 
those below, but the Commission 
rejected such language. 


Bail.— Until adjudged guilty, every person 
charged with a crime or violation of 
municipal or county ordinance shall be 
released upon conditions reasonable under 
the circumstances to secure his appearance 
at future court proceedings. Monetary bail 
shall be required only if no other method will 
secure his appearance. 


The Commission’s bail proposal 
was designed to satisfy Pugh v. 
Rainwater, in which the United 
States Court of Appeals for the 
Fifth Circuit had initially mandated 
a presumption in favor of 
nonmonetary pretrial release.3 
However, the day before the 
Commission published the text of 
the proposed constitutional 
revision, the Fifth Circuit on 
rehearing en banc vacated the 
earlier panel decision.‘ Conse- 
quently, the revised bail provision 
became a significant change in the 
law rather than a reflection of a 
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Articie I, §14 


An Argument 
Opposing Bail 
Reform 


By Bernard H. Dempsey, Jr. 


federal court’s constitutional 
mandate. 

The proposed bail provision, like 
the Bail Reform Act of 1966 in 
federal court,> would require 
consideration and rejection of all 
other forms of pretrail release 
before resorting to a bail bond. This 
presumption against monetary bail 
recognizes the inherent discrimin- 
ation of requiring cash bonds from 
indigents who by definition do not 
have the money to post sucha bond. 
The difference between the 
positions of the Commission and 
the Fifth Circuit is the strength with 
which their opposition to monetary 
bail is stated. The Fifth Circuit 
rejects the Commission’s specified 
priority sequence for the various 
forms of release, requiring instead a 
“meaningful consideration of other 
possible alternatives.” I support 
the Commission’s approach of 


placing a presumption against cash 
bonds as opposed to the Fifth 
Circuit's 


“meaningful consider- 


ation” test. The long tradition of 
monetary bail will make difficult 
the eradication of its improper use. 
Only constitutionally stated 
presumption will be effective in 
breaking that tradition. 


Presume All Accused Innocent 


A bail provision which extends 
the absolute right to pretrial release 
to all defendants would give proper 
recognition to the fundamental 
rights of presumed innocence and 
of freedom to assist in preparing 
one’s own defense. Those accused 
of capital and life sentence crimes 
should be extended the same 
fundamental rights of all other 
defendants. Removing the capital 
and life sentence crimes exception 
to the right of bail will eliminate the 
presumption that one group of 
accuseds is inherently dangerous, 
simply because of the maximum 


Bernard H. 
Dempsey of 
Dempsey & Slaughter 
in Orlando, grad- 
uated from George- 
town Law Center in 
1967 with a J.D. and 
from the College of 
the Holy Cross in 
1964 with a B.S. He 
serves on The 
Florida Bar's Judicial 
Administration, 
Selection and Tenure 
Committee and has been vice chairman of 
the Bar's Criminal Law Section Committee 
on Legislation and member of the section's 
Ethics Committee. 

He is co-author of “Petitioning for the Writ 
of Certiorari: A Procedural Minuet,” 


published in The Florida Bar Journal. 
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penalty associated with their 
crimes. 

Ours is a system that values 
individual liberties above all but the 
most compelling of state interests. 
We often describe our judicial 
system as one that would rather see 
10 guilty men go free, than one 
innocent man be convicted. Denial 
of bail to those accused of 
particular crimes was disapproved 
in an opinion by Mr. Justice 
Douglas acting as a circuit justice: 
“The right to bail is an important 
part of our criminal procedure and 
is not to be denied merely because 
of the community’s sentiment 
against the accused, nor because of 
an evil reputation.” In addition, the 
punishment aspects of pretrial 
detention in conditions so squalid 
that a federal judge has found that 
the environment “gave one the 
psychological feeling of being 
trapped in a dungeon,”’ questions 
our commitment to the presump- 
tion of innocence. 

Proponents of the bail exception 
for those accused of capital and life 
sentence crimes may argue that 
society must be protected from 
those who violate the more serious 
criminal statutes. However, other 
less dramatic measures can 
accomplish these same _ goals. 
Under the current and proposed 
bail provisions, a person accused of 
a capital or life sentence crime has 
the burden of showing that the 
proof is not evident or the 
presumption is not great.? The 
Supreme Court of New Jersey, 
when holding that the burden was 


- Law “Times 


urt ‘Delays Release of N ‘ixon Tapes 


on the state, based its opinion on 
two points.!° First, placing the 
burden on the defendant is contrary 
to the general rule that the party 
relying on the exception should 
carry the burden of proof. Second, 
grand jury proceedings, dominated 
as they are by the prosecutor, are 
insufficient to establish, even prima 
facie, that the proof is evident or the 
presumption great. In addition, as 
several members of the 
Commission argued during debate, 
the bail exception restrains a judge’s 
discretion in dealing with each 
defendant’s specific situation. 


Preventive Detention 


Preventive detention is the better 
way to protect society because it 
minimizes the abuse of individual 
liberties. Under a_ preventive 
detention statute, such as the one 
upheld by the District of Columbia 
Court of Appeals in Blunt v. United 
States," each accused is dealt with 
individually. The government, to 
prevent pretrial release of a 
defendant, must show specifically 
why this individual is dangerous to 
the community, or to the judicial 
process. The judge is not bound to 
incarcerate everyone against whom 
the proof of guilt is evident or the 
presumption is great, but must 
consider whether or not the person 
is dangerous. The failure of both the 
proposed revision and the present 
constitutional provision is that they 
look only to the guilt of a defendant 
for a past crime, rather than what his 
future behavior might be. Under 
preventive detention those who 
may safely be released are freed 
and those who may be dangerous 
are retained. 

The thrust of my proposal for bail 


U.S. Supreme | Court 


you summaries af Times Supreme 
Court opinion, significant filings 
“and orders, the argument calen- 


dar and important news, and. 
commentary affecting your prac- 
tice. For a subscription or free 
sample copy write Law Times, 
792 oleate St., Manchester, NH 
03104. 


is the same as several that the 
Commission considered in _ its 
deliberations. The Commission, 
however, refused to break any new 
ground and repeatedly amended 
proposals to include the capital and 
life sentence crimes exception. Can 
it be that the politicians on the 
Commission were more concerned 
with giving the bail bondsmen a 
rallying cry against the proposed 
Constitution than in extending 
fundamental rights? The more 
cynical among us might suppose 
that some members of the 
Commission did not want to be 
associated with “letting criminals 
run free” in an election year. 


The time has come to extend the 
traditional right of bail to all 
defendants. We need no longer jail 
an entire class of defendants, but 
should establish a bail system that 
deals with the individual. 
Eliminating the capital and _ life 
sentence crimes exception and 
providing for preventive detention 
would accomplish that goal. The 
Commission, however, refused to 
take the first step. Twenty years 
must pass before another 
Commission will have the 
opportunity which this Com- 
mission rejected. Regrettably we 
must wait until that time. oO 
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Talk about getting beat by a 
backhand. 

There I was with the best piece of 
property for hundreds of miles around 
to set “i a tennis camp. 

| my plans were made for con- 
struction, and new surfaces, and locker 
facilities, and clubhouses and everything 
else you could think of. 

But I might as well have planned a 
drinking spree. No sooner do we sign up 
a tennis pro, then some guy says he wants 
to take me to another kind of court. It 
seems he claims I’m planning to play ball 
on his property and he’s got a deed in 
his hands that says it is his property. 

Then I call the guy who sold me the 


property in the first place, but I find out 
he’s doing 4 to 6 or 3 to 6 or 2 to 6 at 
some tournament called Sing Sing. 

I thought I was going to have a pretty 
sweet racket. 

But when it developed I didn’t even 
have any title insurance, I was literally 
at the mercy of the courts. 

In the complex world of real estate 
conveyance, costly losses can occur due 
to error or fraud. It is our professional 
responsibility to protect mortgage lenders 
and purchasers against losses arising 
from defects in the title as insured. 

And we do. 


american title 


insurance company 


Other members of the American Title family. The Title Insurance Corporation of Pennsylvani 
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HOME OFFICE: 1101 BRICKELL AVENUE, P.O. BOX 01-5002, MIAMI, FLORIDA 33101 (305) 374-4300 
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of The Continenta! Corporation 


imbia Real Estate Title Insurance Company, and Texas Title Guaranty Company. Inc 
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ave you 
accounted for 
| heirs 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 


any heirship problem 
or 
1! Complimentary brochure without obligation. 
r and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 
202 Biscayne Building, Miami, Florida 33130, (305) 374-1246 


Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES - BANKS 
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We are assured that “Americans 
have a constitutional right to 
privacy”: Plante v. Gonzalez, — F. 
2d 5134, 1542 (5th Cir. opinion filed 
June 30, 1978). It is a right that has 
been discovered late, explored 
little, and defined hardly at all. Few 
Americans are aware of it; even 
fewer are being protected by its 
guarantees. Privacy is not 
mentioned in the federal constitution 
nor is it made an express part of the 
protection from _ federal inter- 
ference guaranteed by the Bill of 
Rights. Early on, Justice Brandeis, 
dissenting in Olmstead v. United 
States, 277 U.S. 438, 478 (1928) 
thought he found privacy 
interlaced in the constitution itself: 


The makers of our Constitution undertook to 
secure conditions favorable to the pursuit of 
happiness. They recognized the significance 
of man’s spiritual nature, of his feelings and 
of his intellect. They knew that only a part of 
the pain, pleasure, and satisfaction of life are 
to be found in material things. They sought 
to protect Americans in their beliefs, their 
thoughts, their emotions and their sensations. 
They conferred, as against the government, 
the right to be let alone - the most 
comprehensive of rights and the right most 
valued by civilized men. 

However, it was not until 1965! 
that a nubbin of privacy was 
discovered hidden among the 
penumbras and emanations of the 
Bill of Rights: Griswold v. 
Connecticut, 381 U.S. 479, (1965). 
Later it was found lurking among 
the ‘“‘shadows’’ of those 
amendments: Whalen v. Roe, 429 
U.S. 589 (1977). 

In Griswold v. Connecticut the 
Court was called upon to decide 
whether a state had the authority to 
declare as criminal, conduct which 
consisted of advising married 
couples on the use of contraceptive 
devices. The Court struck down the 
state regulation, finding it invaded 
the sanctity of the marital bedroom 
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Article I, §23 


The Right 
to Be 
Let Alone: 
The People’s 
Mandate 


By Tobias Simon and 
Sharon Jacobs 


and unnecessarily suppressed the 
newly discovered “zone of privacy 
created by several fundamental 
constitutional guarantees:” 381 U.S. 
at 485. 

In 1972, the Supreme Court in 
Eisenstadt v. Baird, 405 U.S. 438 
(1972), invalidated a health 
regulation which made _ contra- 
ceptives less available to the 
unmarried than to the married. 

In 1973, the Supreme Court 
discovered that privacy rights were 
“broad enough to encompass a 
woman’s decision whether or not to 
terminate her pregnancy”: Roe v. 
Wade, 410 U.S. 113, 153 (1973). 

These decisions represent the 
high water mark in the federal 
courts’ efforts to create and define a 
right of privacy. Rights that had 
been conceptually expressed in 
terms of property and contract law 


now congealed into the 
independent concept of a right to 
privacy. 

This shift from the formal 
protection of person, place and 
property to an examination of the 
process of privacy was. still 
hampered by the traditional 
proclivity to focus on the nature of 
the object of protection rather than 
the operation of privacy.? Rather 
than subscribe to a general zone of 
privacy, the federal courts 
restricted the definition of privacy 
on a piecemeal basis which has 
ignored the importance of 
personality in the configuration of 
human rights. They have taken a 
disinterested posture in the 
development of legal protection of 
one’s personhood. 

In Whalen v. Roe, 429 U.S. 589 
(1977), the Court upheld the right of 
the State of New York to maintain 
computerized records of the 
identity of persons who were 
obtaining dangerous but lawful 


Tobias Simon, Miami, received his 
undergraduate degree from Hofstra 
University, graduating in 1949. He received 
his law degree in 1952 from Harvard Law 
School. He is a former adjunct professor at 
the Florida State University College of Law 
and presently holds that position at Nova 
University Center for the Study of Law. He 
is the 1978 recipient of The Florida Bar 
Foundation’s Medal of Honor. He has 
recently been appointed to the Supreme 
Court Commission on the Florida Appellate 
Court Structure. 

Simon's other published works include 
Selected Cases in Civil Rights Litigation and 
Florida Appellate Procedures and 
Extraordinary Remedies. 


Skaron Jacobs is a second year law student 
at Nova University Center for the Study of 
Law. She is a graduate of Bennington 
College. At the time of the writing of this 
article she was serving as a law clerk with 
Tobias Simon, P.A. 
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The People’s Mandate 


drugs against the contention that 
such statutes invaded consti- 
tutionally protected zones of 
privacy. The Court stated: 


Unquestionably, some individuals’ concern 
for their own privacy may lead them to 
avoid or to postpone needed medical 
attention. Nevertheless, disclosures of 
private medical information to doctors, to 
hospital personnel, to insurance companies, 
and to public health agencies are often an 
essential part of modern medical practice 
even when the disclosure may reflect 
unfavorably on the character of the patient. 
Requiring such disclosures to represen- 
tatives of the State having responsibility for 
the health of the community, does not 
automatically amount to an impermissible 
invasion of privacy. (Emphasis added). 


In Nixon v. Administrator of 
General Services, 433 U.S. 425 
(1977), the Court overruled ex 
President Nixon’s challenge to the 
Presidential Recordings and 
Materials Preservation Act, 44 
U.S.C. §2107, which impounded his 
records and required that they be 
screened by government archivists, 
in order to winnow out those 
documents which were personal in 
nature and keep and preserve those 


having historical value. The Court 
held: 


In sum, appellant has a _ legitimate 
expectation of privacy in his personal 
communications. But the constitutionality of 
the Act must be viewed in the context of the 
limited intrusion of the screening process, of 
appellant's status as a public figure, of his 
lack of any expectation of privacy in the 
overwhelming majority of the materials, of 
the important public interest in preservation 
of the materials, and of the virtual 
impossibility of segregating the small 
quantity of private materials without 
comprehensive screening. When this is 
combined with the Act’s sensitivity to 
appellant's legitimate privacy interests, see 
§104(a)(7), the umblemished record of the 
archivists for discretion, and the likelihood 
that the regulations to be promulgated by the 
Administrator will further moot appellant's 
fears that his materials will be reviewed by 
“a host of persons,” Brief for Appellant 150, 
we are compelled to agree with the District 
Court that appellant’s privacy claim is 
without merit. (Emphasis added) 


Plante v. Gonzalez was an action 
by five Florida State senators 
seeking to declare the provisions of 
the Sunshine Amendment (Art. II, 
§8, Fla. Const.), requiring full and 
public disclosure of their personal 
financial affairs as a condition of 
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seeking or maintaining public 
office, void and unconstitutional as 
a violation of federal due process. 
The Court of Appeals for the Fifth 
Circuit, while stating that the 
disclosure of income tax returns 
constitutes ‘“‘a substantial 
constitutional issue” nevertheless 
denied the privacy claim, asserting 
that the Supreme Court was 
limiting privacy rights to matters 
relating to marriage, recreation, 
contraception, family relationships 
and child rearing and education. 


Limitation of Privacy 


The limitation of privacy to the 
protection of decisions made in the 
bedroom (between heterosexuals)* 
is intolerable. The evolving right to 
privacy cannot be so constrained. 
For privacy to have real value, it 
must mean more than the 
protection from governmental 
interference with intimate decisions 
being covertly determined in dark 
secret places. If one has the right to 
fantasize in one’s home‘ why should 
the state be allowed to arrest 
someone for reading the same book 
or having the same dreams on a 
park bench? The crux of the 
problem lies in the mistaken 
association of privacy with conduct 
which is usually not observed by 
other persons. There is more than 
an “inward-looking face of 
privacy’;> there must be the right to 
project one’s identity, style, habits 
and personality. There must be 
freedom to make an impact on 
others, even if it be distasteful to the 
sight and sensibilities of others. 


The Court, in Cohen v. 
California, 403 U.S. 15 (1971), 
reversed the defendant’s conviction 
by a California municipal court for 
disturbing the peace by offensive 
conduct for merely wearing a 
jacket bearing the plainly visible 
words “F__ the Draft,” while in 
the corridor of a county courthouse. 
Mr. Justice Harlan recognized that, 
as a manifestation of personhood, 
speech is a _ multidimensional 
expression of personality: 


Much linguistic expression serves a dual 
communicative function: it conveys not only 
ideas capable of relatively precise, detached 
explication, but otherwise inexpressible 
emotions as well. In fact, words are often 
chosen as much for their emotive as their 
cognitive force. We cannot sanction the view 
that the Constitution, while solicitous of the 
cognitive content of individual speech, has 


little or no regard for that emotive function 
which, practically speaking, may often be 
the more important element of the overall 
message sought to be communicated. 
Indeed, as Mr. Justice Frankfurter has said, 
“[o]ne of the prerogatives of American 
citizenship is the right to criticize public men 
and measures—and that means not only 
informed and responsible criticism but the 
freedom to speak foolishly and without 
moderation.” (citation omitted) 

Finally, and in the same vein, we cannot 
indulge the facile assumption that one can 
forbid particular words without also running 
a substantial risk of suppressing ideas in the 
process. Indeed, governments might soon 
seize upon the censorship of particular 
words as a convenient guise for banning the 
expression of unpopular views. We have 
been able, as noted above, to discern little 
social benefit that might result from running 
the risk of opening the door to such grave 
results. 


Likewise, the conduct protected 
by the right of privacy must be 
given a broad scope so as to avoid 
restricting expressions of 
personhood. To protect hetero- 
sexuals’ rights but not homosexuals’ 
rights epitomizes the suppression of 
personhood incident to the federal 
courts’ narrow definition of 
privacy. 


Society vs. Individual 


The constitution must go further 
than restricting its privacy 
protections to closet eccentrics: 


To confine fundamental rights to activities 
having no effects on others, or to acts of 
consenting persons having no effects beyond 
their circle, is to eviscerate such rights—first, 
because virtually any action has nontrivial 
consequences beyond any _ perimeter 
defined in advance; and second, because the 
generation of such consequences is essential 
to personhood as virtually everyone now 
experiences it.’ 


Of course, one is not entitled to 
cause “harm” to others. Privacy 
rights are no more absolute than are 
the rights of speech and assembly 
protected by the first amendment. 
All individual interests may be 
subordinated to paramount societal 
needs, where on balance and after 
judicial scrutiny, the interests of 
society outweigh the individual's 
rights. The line between the 
conflicting interests of the society 
and the individual is to be drawn by 
our courts. Admittedly, this is not an 
easy task. 


For we are talking, necessarily, about rights 
of individuals or groups against the larger 
community, and against the majority—even 
an overwhelming majority—of the society as 
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a whole. Subject to all of the perils of 
antimajoritarian judgment, courts—and all 
who take seriously their constitutional 
oaths—must ultimately define and defend 
rights against government in terms 
independent of consensus or majority will.? 


Wherever the line is ultimately 
drawn, it cannot permit 
government regulation merely on 
the basis that a person’s acts, 
appearance, preferences or words 
are “harmful” only because he is 
unpleasant to behold, to hear, or to 
contemplate: Cohen v. California, 
402 U.S. 15 (1971). To the 
contrary, those who are offended 
should be required to “avoid 
further bombardment of their 
sensibilities simply by averting their 
eyes:” Cohen, 402 U.S. at 21. 


Look to States for Protection 


The current Supreme Court's 
refusal to find privacy interests 
except in dark corners, is part of its 
decade-old retreat from the 
protections formerly available to 
individuals and their civil rights. 
The people have now _ been 
obligated to turn from federal 
courts to the state governments for 
protection. A number of the 
proposals of the 1978 Florida 
Constitution Revision Commission 
reflect this movement. 


In Article I, §1 the addition of the 
following language is proposed: 
“Rights guaranteed by this 
constitution are not dependent on 
those guaranteed by the 
constitution of the United States.” 


This is a statement by the people 
to the Supreme Court of Florida 
that it must not be restricted in its 
interpretations of Article 1 by the 
increasing limitations imposed by 
the Supreme Court on the Federal 
Bill of Rights.° 


In Article I, §9, the Commission is 
proposing the addition of a 
provision to the Florida 
Constitution which states: “But no 
natural person shall be prosecuted 
or subjected to any penalty or 
forfeiture for or on account of any 
transaction, matter or thing 
concerning which he may _ so 
testify.” 


If adopted, this provision will 
expressly supersede, in state courts, 
the Supreme Court’s holding in 
Kastigar v. United States, 406 U.S. 
441 (1972), wherein a_ federal 
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statute! which prohibited the use 
of compelled testimony, but 
allowed prosecution of a 
transaction to which it related, was 
upheld. 

Moreover, in Article I, §15, the 
Commission has proposed to add 
provisions relating to the right to 
counsel before a grand jury and the 
right to be advised that the person is 
under investigation. In United 
States v. Mandujano, 425 U.S. 564, 
the Supreme Court refused to 
consider whether a witness before a 
grand jury is entitled to such 
warnings. 

Similarly, the nation’s failure to 
amend its constitution to prohibit 
discrimination based upon sex has 
led to a proposal to amend Article I, 
§2 of the Florida Constitution, so as 
to include “sex” in the catalog of 
prohibited discrimination: “No 
person shall be deprived of any 
right because of race, religion, sex 
or physical handicap.” Proposed 
Article I, §23 of the Florida 
Constitution states: “Every natural 
person has the right to be let alone 
and free from governmental 


intrusion into his private life except 
as otherwise provided herein.” The 
addition of this free-standing, 
undefined right of privacy will be 
no panacea against undue 
government intrusion into the 
private affairs of the people of this 
state. It does, however, signify a 
major shift in direction—away from 
the cabined federal concept of 
privacy; toward a more expansive 
view of this right. It is a mandate to 
the Florida Supreme Court to seek 
new directions and new horizons in 
defining privacy. It is an instruction 
to tilt in favor of permitting 
harmless projection of human 
personality or personhood onto 
society without fear of punishment 
or retribution. 

We do not know which direction 
or how far Florida Supreme Court 
analysis of privacy will take us. 
Financial privacy for public 
officials is foreclosed, of course, by 
the overriding provisions of another 
provision of the state constitution, 
Article II, §8.” 

It is yet too early to speculate 
whether sexual preferences would 
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The People’s Mandate 


be protected from discrimination 
based on state privacy rights. See 
Gay Lib. v. University of Missouri, 
558 F.2d 848 (8th Cir. 1977), cert. 
den. (Ratchford v. Gay Lib. mem.) 
_U.S._, 98 S. Ct. 1276 (1978). 

There is one premonitory 
indication which bodes well for a 
liberal maturation of the definition 
of privacy. The Alaska Constitution 
was amended by adding Article I, 
§22 reading as follows: “The right of 
the people to privacy is recognized 
and shall not be infringed.” 

In Ravin v. State, 537 P.2d 494 
(Alaska 1975), the Alaska Supreme 
Court concluded that Alaska’s 
constitutional right of privacy 
encompassed the possession and 
ingestion of substances such as 
marijuana in a purely personal, 


noncommercial context the 
home. 
The Florida Supreme Court, 


when confronted by a similar set of 
circumstances, in Laird v. State, 342 
So.2d 962 (Fla. 1977), characterized 
the issue as “a clash between a basic 
constitutional right to privacy and 
the State’s police power,” and 
emulating recent federal court 
models, “declined to extend the 
scope of the constitutional right to 
privacy.”!? The Florida Supreme 
Court had no problem in aligning 
itself with the narrow cramped 
concept of privacy as found in 
Griswold, Eisenstadt, and Roe v. 
Wade. 

The court rejected the notion that 
“smoking marijuana at home is the 
type of conduct protected by the 
constitutional rights to privacy....”" 


The Florida Supreme Court dis- 

tinguished the Alaskan case of 
Ravin v. State on the following 
grounds: “We note further that the Ravin 
court in part based its decision on 

state constitutional provisions 
which have no analogue in Florida.” 
(Emphasis added) It seems clear 
that with the adoption of Article I, 

§23 Laird must be superseded. 


Although the substance of the 
concept of privacy continues to 
slowly develop and become more 
coherent, the Supreme Court of the 
United States has exhibited an 
adamant aversion toward 
expansion of the scope of the right 
to privacy beyond that developed 
in the line of cases following 
Griswold v. Connecticut. This 
restricts the rights protected to 
those involving: 

1. The disclosure of personal 
information, and 

2. The independence of 
individuals to make decisions 
concerning home, marital affairs, 
procreation, contraception or child 
rearing. See Whalen v. Roe. 


The inertia of the Supreme Court 
of the United States has placed the 
state judicial systems on the cutting 
edge of defining the free-standing 
right to be let alone, a concept of 
potentially unlimited elasticity. 

Florida took an initial step 10 
years ago when Article I, §12 was 
adopted into the 1968 Constitution, 
protecting persons from unreason- 
able interception of private 
communications. That provision 
has proved successful. The people 
now proposed Article I, §23, as a 
mandate to the Supreme Court of 
Florida to develop an expansive 
definition of privacy rights, 
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with other rights, and to protect the 
right to be let alone. oO 


FOOTNOTES 


'In Stanley v. Georgia, 394 U.S. 557 
(1969), the Court held that mere private 
possession of obscene material in one’s own 
home could not be made a crime. 


2 See Cope, Toward a Right of Privacy as 
a Matter of State Constitutional Law, 5 Fia 
Sr. U. L. Rev. 631 (1977). 


3 The Supreme Court has refused to heara 
case in which the lower court upheld the 
validity of Virginia’s antisodomy act, even as 
applied to private consensual acts between 
adults. Doe v. Commonwealth's Attorney, 
425 U.S. 901 (1976), affirming 403 F. Supp. 
1199 (E.D. Va. 1975). 


4“The fantasies of a drug addict are his 
own, and beyond the reach of the state.” 
Paris Adult Theater I v. Slaton 413 U.S. 49, 67 
(1973). 


5 ‘TRIBE, AMERICAN CONSTITUTIONAL LAW 
(1st ed. 1978) 887. 


6 Id. at 888. 
7 Id. at 896. 


‘In 1974 California added a_ similar 
provision Cau. Const. Art. I. §24. 


®° The courts of Hawaii, Illinois and 
Louisiana have indicated that their 
constitutional right to privacy provisions 
may confer greater protections to citizens 
than the federal constitution. See State v. 
Kaluna, 55 Haw. 361, 520 P.2d 51 (1974); 
People v. Clark, 65 Ill. 2d 169, 357 NE 2d 798 
(1976); State v. Culotta, 343 So.2d 977 (La. 
1976). 

Florida is the fourth state to place an 
express guarantee of privacy in _ its 
constitution. See ALas. Const. Art. I, §22, 
Mont. Const. Art. II, CAuir. Const. Art. 
I, §1. Each of these provisions which recog- 
nize the status of privacy to be a separate 
right, have been adopted after 1972. The 
constitutions of 10 other states protect 
privacy in conjunction with other provisions. 
See 5 Fua. St. U. L. Rev. 631 (1977). 


10 18 U.S.C. $6002 


'! It is for this reason that Senator Plante 
sought the federal due process protection, 
despite its limitations. See Plante v. Gonzalez 
—F.2d_— (5th Cir. opinion filed June 30, 
1978). 


12 Laird v. State, 342 So.2d 962, 964 (Fla. 
1977). 


The Florida Supreme Court did not 
deem the private, noncommercial 
possession of cannabis in one’s home to bea 
personal right that is “fundamental” or 
“implicit in the concept of ordered liberty” 
according to the 1937 doctrine of Palko v. 
Connecticut, 302 U.S. 319, 325 (1937). 342 
So.2d at 963. 
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Protection of personal privacy 
should unquestionably be one of 
our most important aims. 
Conceptually a constitutional 
provision endorsing the individual's 
right to be free of unnecessary 
governmental regulation and 
control is sound. Unfortunately, the 
Florida Revision Commission’s 
proposed provision, both truncated 
and expanded from the original 
committee proposal during 
Commission debate,! does not 
accomplish this objective. The 
provision treats the individual as 
operating in a vacuum rather than in 
a highly complex sophisticated 
society. In consequence, the 
Commission used overbroad 
words which will either frustrate 
legitimate governmental goals or 
require courts to construe words to 
mean the reverse of what they say. 
The provision does not ensure both 
individual privacy and necessary 
governmental interests as well as 
existing judicially developed 
privacy law. 


Equally serious is the 
Commission’s invitation to the 
legislature to close public meetings 
and records which aftect undefined 
“privacy interests” and the failure to 
prohibit government from asserting 
these individual privacy interests. 
Together these commissions and 
omissions imperil the public’s right 
to know about public government. 


Article I, §23 of the proposed 
revised constitution provides a 
constitutional “right of privacy.” 
Article I, §§24 and 25. then 
constitutionalize the Government in 
the Sunshine (Open Meetings) and 
Public Records Laws,  unfor- 
tunately in language somewhat less 
comprehensive than existing 
statutory law,’ but permit the 
Florida Legislature to close public 
records and meetings “when it is 
essential to accomplish overriding 
governmental purposes or to 
protect privacy interests.” No 
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A Case for 
Rejection of 
Article I, §23 


By Parker Thomson and 
Sanford L. Bohrer 


statement is made as to who may 
assert these “privacy interests.” 


Present Judiciai Decisions 


The Commission apparently 
premised its perceived need for 
constitutional protection of 
individual privacy on an 
observation in the United States 
Supreme Court’s 1967 decision in 
Katz v. United States that privacy 
was normally protected by the 
states.‘ But in addition to state 
protections against the ‘various 
categories of invasion of privacy, 
the Supreme Court itself has, 
largely since Katz, recognized a 
variety of privacy interests of 
federal constitutional dimensions. 
These new directions of judicial 
protection of privacy were 
summarized by Professor Philip 
Kurland of the University of 
Chicago Law School as: 


The concept of a constitutional right of 
privacy still remains largely undefined. 
There are at least three classes that have been 
partially revealed, but their form and shape 
remain to be fully ascertained. The first is the 
right of an individual to be free in his private 
affairs from governmental surveillence and 
intrusion. The second is the right of an 


individual not to have his private affairs 
made public by the government. The third is 
the right of an individual to be free in action, 
thought, experience and belief from 
governmental compulsion.® 


The first of these concepts was 
recognized in decisions like Katz, 
itself, protecting against 
governmental electronic eaves- 
dropping. The third category is 
represented by a host of cases 
involving significant personal 
decisions,’ principally in matters 
relating to “marriage, procreation, 
contraception, family relationships 
and child rearing and education.”® 
These protections of personal 
decisions also may be based on 
place of exercise; specifically some 
activities subject to regulation 
elsewhere may not be regulated in 
the home.’ The second of Professor 
Kurland’s categories shows that 
constitutionally protected privacy 
will evolve as pressure on and 
regulation of the individual by our 
complex society increases. At the 
time Professor Kurland wrote his 
article, no Supreme Court opinion 
had found a “right of an individual 
not to have his private affairs made 
public by the government.” But 
during 1977 the Supreme Court 
twice acknowledged this privacy 
interest.'° In each of those cases the 
individual’s right was superseded 
by society’s interest in the 
acquisition (and limited disclosure) 
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A Case for Rejection 


of the information,'! but the right 
itself was acknowledged. 


Privacy Protections 


Three conclusions may be 
reached as to privacy law without 
regard to the proposed consti- 
tutional provision: 

1. Legitimate expectations of 
personal privacy are protected both 
by common law and the federal 
constitution.!? 

2. These protections are 
continuously evolving in reaction to 
society's demands on the 
individual. 

3. Legitimate expectations of 
personal privacy must recognize 
and be balanced against society’s 
needs. See Roe v. Wade, 410 U.S. 
113 (1973) (society may not 
interfere with personal decisions to 
abort at all the first trimester of 
pregnancy, only to a limited extent 
in the second trimester, but may 
forbid this personal decision in the 
third trimester); Plante v. Gonzalez, 
—F.2d_—(5th Cir. 1978) (society’s 
interest in financial disclosure by 
public officials supersedes public 
official’s desire to keep finances 
“private’). 

If the Commission was aware of 
the extent of protection of 
individual privacy afforded by 
judicial decisions, or the careful 
balance developed therein between 
individual privacy and legitimate 
governmental concerns, the 
provision it created certainly does 
not reflect such awareness. 

The draftsmen of the consti- 
tutional provision gave reverent 
attention to Mr. Justice Brandeis’ 
famous dissent in Olmstead v. 
United States'® which termed “the 
right to be let alone” to be “the most 
comprehensive of rights and the 
right most valued by civilized 
men.”!4 But they first ignored, then 
repeatedly rejected, his very next 
sentence: 

To protect that right, every unjustifiable 
intrusion by the Government upon the 
privacy of the individual, whatever the 
means employed, must be deemed a 


violation of the Fourth Amendment. 
(emphasis supplied).!5 


Chief Justice Overton, Attorney 
General Shevin, and former 
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Governor Collins repeatedly sought 
to qualify the words “governmental 
intrusion” by the word “unwar- 
ranted.” Their efforts were 
rejected.'6 


Some commissioners opposed 
the insertion of the word 
“unwarranted” because they felt it 
unnecessary. But the transcripts 
show the provision’s principal 
proponents felt insertions of the 
word would limit its protection of 
individual privacy.'? Although no 
commissioner argued this 
protection was absolute,'* certainly 
its proponents intended the 
narrowest possible exceptions. 


This basic drafting flaw was 
exacerbated by the decision, during 
Commission debate, to add the 
phrase “except as otherwise 
provided herein” at the end of the 
provision. The phrase, initially 
suggested to prevent any possible 
argument that the provision 
obliterated the financial disclosure 
provisions of the constitution itself, 
as adopted appears to mandate the 
only permitted governmental 
intrusions to be those sanctioned by 
other provisions of the constitution. 
One of the provision’s principal 
proponents had suggested this prior 
to insertion of this phrase;!* the 
addition of the phrase seems to 
leave no room for argument. 


Finally, the very use of the term 
“governmental intrusion into . . . 
private life” is undefined. As 
presented to the Commission by the 
provision’s proponents, the phrase 
covers any “invasion of privacy by 
state action.”2° If so, better words 
could have been chosen. 


The constitutional provision thus 
presents a totally one-sided view of 
privacy protection and denies all 
governmental interests in 
regulation and control of individual 
decisions. One example might be a 
real effort by the legislature to 
mandate effective gun control. 
That a court may subsequently 
“construe” the provision to permit 
recognition of society’s interests is 
no excuse for the drafters’ refusal to 
recognize them and merits rejection 
of the provision. Accepting this 
provision would be acceptance of 
the proverbial “pig in a poke.” 
Rejection will permit reliance on an 
evolving and _ understandable 
judicial concern for the legitimate 
expectations of personal privacy. 


Public Records, Open Meetings 


Although the Public Records and 
Open Meetings provisions of the 
proposed constitution are 
themselves less comprehensive 
than existing statutory law, the 
legislature is invited to close records 
and meetings “when ... essential . . . 
to protect privacy interests.” What 
are they? As Attorney General 
Shevin said in seeking to limit the 
exemptive power to matters 
involving compelling state 
interests: “But I’m also concerned 
that privacy rights, privacy interest, 
could be interpreted to include just 
about anything.” But most 
importantly, there is no prohibition 
against government relying on 
“privacy interests” even though the 
individual possessing them makes 
no effort to assert them. The federal 
Freedom of Information Act also 
contains a “privacy” exception.?! 
Relying on this exception, many 
courts have required the person 
seeking to view a public record 
which might involve some 
individual’s “privacy interest” to 
show a superior public interest.” 
Hopefully, Florida courts will 
clearly state that “privacy interests” 
can only be asserted by the 
individual purportedly affected. 
The Fourth District Court of 
Appeal has recently so held as to the 
existing Public Records Law.” 
However, in another case the First 
District appointed an attorney to 
represent such an_ individual, 
although he had not previously 
asked to be so represented, and 
then upheld his right of privacy 
against the Public Records Law, 
based on that court’s determination 
as to existing constitutional privacy 
law.*4 This is indirect governmental 
assertion of an individual’s privacy 
claim, and is as unacceptable as a 
direct governmental assertion. 

While strongly endorse 
protection of legitimate expecta- 
tions of personal privacy against 
unnecessary intervention, 
governmental private, the 
proposals of the Constitution 
Revision Commission do_ not 
adequately accomplish that result. 
In fact, existing federal 
constitutional and common law 
judicial decisions better protect 
both these legitimate expectations 
and society’s basic requirements. 
The Commission unfortunately 
rejected all efforts to confirm the 
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needed balance between legitimate 
expectations of personal privacy 
and governmental interests in 
adopting social welfare and 
criminal control legislation, seeking 
to legislate honesty in government 
and maintaining or requiring 
maintenance of records necessary 
to prevent and control disease, 
crime and corruption. The 
Commission’s determination to 
elevate personal privacy over the 
public’s right to know and other 
legitimate public interests is 
unfortunate and is sound reason for 
rejection of this proposed revision. 

FOOTNOTES 


'The Ethics, Privacy and Elections 
Committee proposed the following 
constitutional provision. Deletions from this 
provision italized; additions are in 
brackets. 


“(a) Every individual [natural person] has 
the right to be let alone and free from 
governmental intrusion into his private life 
[except as otherwise provided herein]. 


(b) The legislature shall protect by law the 
private lives of the people from intrusion by 
other persons.” 


2Some 10 state constitutions presently 
contain some type of privacy provision. 
Const., art. I, §22; Cat. Const., art. I, 
§1; Mont. Const., art. II, §§9, 10; Fra. 
Const., art. 1, §12; Haw. Const., art. I, §5; 
ILL. Const., art. I, §§ 6, 12; La. Consr., art. I, 
§5; S. C. Consr., art. I, §10; Artz. Const., art. 
II, §8; Wasu. Const., art. I, §7. The 
Constitution Revision Commission 
apparently found none of them useful 
since the language of its privacy provision 
bears no resemblance to these other 
constitutional provisions. 

3 The proposed public records provision 
(§24) limits “public records” to a “public 
record made or received in connection with 
the public business,” permitting the 
inference that “private” records made or 
received are not “public records” under the 
proposed public records provision. 
Compare the definition in Fra. Strat. 
§119.011 which has no such exception. The 
proposed open meetings provision (§25) 
merely provides: “[N]o person shall be 
denied access” to meetings, but failed to 
provide that actions taken at such meetings 
not held “in the Sunshine” are void, as does 
the present statutory provision, FLa. Star. 
§286.011. (1977). 

4 “But the protection of a person’s general 
right to privacy--his right to be let alone by 
other people—is, like the protection of his 
property and of his very life, left largely to 
the law of the individual States.” 389 U.S. 
345, 350 (1967). 

5 The various aspects of the tort of 
“invasion of privacy” are summarized in 
RESTATEMENT (SECOND) OF Torts §652A. 

6 Kurland, The Private I, UNivERsITY OF 
Cuicaco MacGazINE (Autumn 1976), at 7, 8, 
quoted in Whalen v. Roe, 429 U.S. 589, 599 
(1977) n. 24. 

7 Moore v. City of East Cleveland, 431 
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U.S. 494 (1977) (ordinance limiting residents 
of dwelling unit to members of nuclear 
family held to infringe on individual right to 
decide which family members should be 
brought into home); Carey v. Population 
Services, Inc., 431 U.S. 678 (1977) (state 
statute which interfered with minor’s right to 
make decisions as to use of contraceptive 
devices invalidated); Roe v. Wade, 410 U.S. 
113 (1973) (right of women to decide to have 
abortion may not be interfered with by state 
during portion of pregnancy); Eisenstadt v. 
Baird, 405 U.S. 438 (1972), Griswold v. 
Connecticut, 381 U.S. 479 (1965) (right to use 
contraceptive devices may not be 
infringed); Loving v. Virginia, 388 U.S. 1 
(1967) (state may not interfere with right to 
decide whom one wishes to marry); Skinner 
v. Oklahoma, 316 U.S. 535 (1942) (right to 
decide to procreate may not be infringed); 
Pierce v. Society of Sisters, 268 U.S. 510 
(1925); Meyer v. Nebraska, 262 U.S. 390 
(1923) (state may not infringe on right of 
parents to decide how to raise children). 

5 Paul v. Davis, 424 U.S. 693 (1976). 

9 Stanley v. Georgia, 394 U.S. 557 (1969). 

10 See Whalen v. Roe, 429 U.S. 589 (1977); 
Nixon v. Administrator of General Services, 
433 U.S. 425 (1977). 

'!In Whalen v. Roe, 429 U.S. 589 (1977) 
the information which state law required 
collected, relating to patient’s use of drugs, 
was deemed highly important and disclosure 
was tightly regulated and controlled. In 
Nixon v. Administrator of General Services, 
433 U.S. 425 (1977) although the information 
involved was of an extremely private nature, 
the federal law involved permitted only 
trained archivists to view it and then only to 
separate it from other information. 

'2 These protections are applicable to state 
“governmental intrusions” through the 
fourteenth amendment to the United States 
Constitution. The precise locus in the federal 
constitution of these privacy rights has never 
been firmly established (having been 
implied from the first, fourth, fifth, 
ninth, the first section of the fourteenth 
amendments, as well as some undefined 
penumbra of the Bill of Rights) although a 
majority of the Supreme Court has seemed 
to principally rely on “the Fourteenth 
Amendment’s concept of personal liberty 
and restrictions on state action.” Roe v. 
Wade, 410 U.S. 113, 152-3 (1973). 
Comparable bases for constructing a state 
privacy interest exists in the Florida 
Constitution as it now stands and could well 
be exploited by the Florida Supreme Court. 
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Cf Harless, Schaffer, Reid and Associates, 
Inc., et al. v. State ex. rel. Schellenberg, et al., 
No. DD-30 (Fla. Ist D.C.A., filed June 1, 
1978): 


“We therefore hold that, . .. public disclosure 
of the Consultant’s papers would unlawfully 
deprive the prospects of fundamental 
privacy interests which are among their 
liberties secured by the due process clauses 
of the United States and Florida 
Constitutions.” (Slip Opn. at 29). 

13. 277 U.S. 438 (1928). 

Td. at 478. 

1S Id. 

'6 The common law tort of invasion of 
privacy has four categories, one of which is 
the “unreasonable intrusion upon the 
seclusion of another.” RESTATEMENT 
(SECOND) oF Torts, §652A. Unreasonable 
intrusion is said to be intrusion which is 
“highly offensive toa reasonable man.” Id. at 
§652B. A similar provision was contained in 
the original Restatement of Torts in 1931. 
RESTATEMENT OF Torts §687. See also 
Froelich v. Werbin, 548 P.2d 482 (Kan. 1976); 
Beaumont v. Brown, 237 N.W. 2d 501, 508 
(Mich. 1975). The existing Florida and 
United States Constitutions both prohibit 
“unreasonable searches and seizures.” FLA. 
Const., Art. I, §12; U.S. Const., amend. IV. 

'7 The provision’s proponents repeatedly 
labeled “unwarranted” a “weasel word.” 

'S Facially the provision is absolute. But as 
the United States Supreme Court observed 
in Katz v. United States, 389 U.S. 347,350 n.5 
(1967), “Virtually every governmental action 
interferes with personal privacy to some 
degree.” 

'9 Transcript of Fla. C.R.C. proceedings 
(Jan. 9, 1978) (remarks of Dexter Douglass). 

Id. 

215 U.S.C. 552 (b)(6). Even this provision 
excepts only those matters which “would 
constitute a clearly unwarranted invasion of 
privacy.” See also subsection (7) which 
refers to “an unwarranted invasion of 
personal privacy.” 

22 E.g. Wine Hobby v. N.L.R.B., 502 F.2d 
133 (3rd Cir. 1974); Getman v. N.L.R.B., 450 
F.2d 670 (D.C. Cir. 1971); Hiss v. Justice 
Dept., 3 Med. L. Rptr. (S.D.N.Y. 1977). 

23 State ex. rel. Veale v. City of Boca 
Raton, 353 So.2d 1194 (Fla. 4th 
1977). 

4 Harless, Schaffer, Reid and Associates, 
Inc., et al. v. State ex rel. Schellenberg et al., 
No. DD-30 (Fla. Ist D.C.A., filed June 1, 
1978). Review of this decision by the Florida 
Supreme Court has been sought. 
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The Florida Constitution 
Revision Commission has proposed 
adding two new sections on open 
government to Article I of the 
Florida Constitution, the 
Declaration of Rights.!' These two 
proposals seek to “constitu- 
tionalize” the concept of citizen 
access to government information 
and decision making which in 
Florida is presently embodied in 
the Public Records Law, F.S. Ch. 
119, and Government the 
Sunshine Law, F.S. §286.011. 

Proposed Article I, §24 on Public 
Records provides: 


No person shall be denied the right to 
examine any public record made or received 
in connection with the public business by 
any nonjudicial public officer or employee 
in the State or by persons acting on the 
officer's or employee’s behalf. The 
legislature may exempt records by general 
law when it is essential to accomplish 
overriding government purposes or to 
protect privacy interests. 

Schedule to Article I, Section 24.—This 
Section shall become effective June 1, 1979. 


In addition to elevating access to 
government information to 
constitutional status, this provision 
attempts to clarify certain issues 
which have arisen during the course 
of litigating public record cases. 
Specifically, this proposal vests sole 
and exclusive power in the 
legislature to exempt from public 
inspection and examination 
documents made or received in the 
course of conducting public 
business by any nonjudicial public 
officer or employee or by persons 
acting on the officer’s or employee's 
behalf.2, Unlike present §119.07 
(2)(a), proposed §24 does not 
permit the legislature to provide for 
confidentiality by special law.’ 
Rather, this section requires a 
general law which must be 
demonstrated to be either essential 
to accomplish overriding 
governmental purposes or essential 
to protect privacy interests. 

A general law exempting 
documents from §24 could 


presumably be judicially 
challenged in order to ascertain if 
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Article I, §§24 & 25 


In Support 
of the 
Public’s 
Constitutional 
Right to Know 


By Sharyn Smith 


this constitutional standard was met 
by the legislature when it provided 
for such confidentiality. An 
example of a general law imposing 
confidentiality which probably 
would be found to “accomplish an 
overriding governmental purpose” 
is present in F.S. §119.07(2)(c), 
which exempts from inspection 
certain examination questions and 
answer sheets until the exam is 
completed. An example of a 
general law which probably would 
meet the second constitutionally 
imposed standard, i.e., “essential to 
protect privacy interests, is F.S. 
§384.10, which provides that 
reports of cases of venereal disease 
filed with the Department of 
Health and Rehabilitative Services 
may not be disclosed except upon 
demand of an appropriate court or 
for use by the Department for the 
purpose of requiring persons to 
undergo treatment. 


Confidential Documents 


Presently there are approxi- 
mately 180 exemptions to F.S. Ch. 
119 which permit a wide range of 
documents to be kept confidential.‘ 
Many of these statutes were 
enacted during a time when 
concepts such as governmental 
openness and citizen participation 
in decision making were relatively 
unknown. By elevating these 
concepts to constitutional status 
and establishing access to 
government information as a right 
of the citizenry it was felt that the 
legislature should be required to 
reconsider the need for continued 
confidentiality on a_ statute-by- 
statute basis. While certain statutes 
would probably not meet either of 
the new constitutional tests 
contained in §24, other areas would 
clearly require legislative action in 
order for government to operate 
effectively® In order to allow 
ample time for the legislature to 
reenact existing statutes or to enact 
new statutes, the Commission has 
provided for a schedule of §24 
which would delay its effective 
date until June 1, 1979. 

The second aspect of open 
government which the Commission 
has recommended be placed in the 
constitution concerns meetings of 
governmental bodies. Proposed 
Article I, §25 provides as follows: 


No person shall be denied access to any 
meeting at which official acts are to be taken 
by any nonjudicial collegial public body in 
the state or by persons acting together on 
behalf of such a public body. The legislature 
may exempt meetings by general law when 
it is essential to accomplish overriding 


Sharyn Lynn Smith graduated from the 
University of Miami School of Law in 1973. 
She joined the Department of Legal Affairs 
in 1973, and presently heads the Division of 
Cabinet Affairs. Prior to becoming 
responsible for cabinet matters, Ms. Smith 
headed the Local Government and Opinions 
Division within the Department. She 
recently published on behalf of the Attorney 
General's office and the New York Times 
Company, a comprehensive survey of 
Florida’s open-government laws. 
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The Public’s Right 
to Know 


governmental purposes or to protect privacy 
interests. 


Elevates Government in Sunshine 


Much like §24, this provision seeks 
to accomplish two purposes: first, 
to elevate to constitutional status 
the Government in the Sunshine 
Law, F.S. §286.011, and the judicial 
decisions which have construed 
that act broadly in favor of the 
public; and, second, to attempt to 
answer questions which have been 
raised concerning the applicability 
of that law to certain state and local 
public agencies. Unlike the 
Government in the Sunshine Law 
which is limited by definition to 
boards or commissions of state 
agencies and agencies and 
authorities of counties, munici- 
palities and political subdivisions, 
§25 was drafted in order to cover all 
collegial public boards, bodies, 
agencies, etc., throughout the state. 
Specifically, the Commission 
sought to ensure that all public 
boards—from the Florida 
Legislature to advisory boards 
composed of public officials or 
employees or private persons— 
would be subject to the open 
meeting policy of the state.® 

The legislature is empowered to 
permit closed meetings by general 
law when it is either essential to 
accomplish overriding govern- 
mental purposes or is essential to 
protect privacy interests. Unlike 
§24, the open meeting proposal 
does not purport to repeal any 
existing statutes contained in 
general law which permit public 
bodies to meet out of the sunshine.” 


However, any such general law in 
existence or which may be enacted 
in the future could be judicially 
challenged in order to ascertain 
whether such law is essential to 
accomplish overriding govern- 
mental purposes or is essential to 
protect privacy interests. 


The necessity for elevating these 
two concepts to the state 
constitution was initially discussed 
within the Attorney General's 
Office in early 1975. By that time it 
had become apparent that many of 
the senators and representatives 
who had chamvioned progressive 
causes such as open government in 
the late 1960s had departed for 
higher state and federal offices and 
a void was created by their absence. 
Public issues such as environmental 
and consumer protection, financial 
disclosure and standards of conduct 
for public officials and open 
records and meetings were no 
longer considered of overriding 
importance; such questions began 
to be discussed in terms of 
efficiency, convenience and 
administrative cost. Inevitably, as 
the mood of the legislature 
changed, so did the number of bills 
introduced which were designed to 
weaken or compromise these laws. 
The culmination of this change in 
attitude on the part of the 
legislature, insofar as open 
government was concerned, came 
in 1977 when the Florida Senate 
adopted the position that it was 
subject to neither the Public 
Records nor the Government in the 
Sunshine Law.’ While the 
leadership of the House of 
Representatives has not taken an 
official position on this issue, the 
unofficial policy under the present 
speaker has been contrary to that of 
the Senate. The Commission sought 
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in part to end the debate over the 
applicability of these laws to the 
legislature and to ensure that public 
access to legislative decision 
making would not be entirely 
dependent upon the personal views 
of the House or Senate leadership at 
any given point in time.’ 


Public’s Right to Know 
Additionally, beginning in the 
early 1970s, the United States 
Supreme Court gave clear 
indications that a majority of the 
Court was of the view that neither 
the public nor the press possessed a 
first amendment right of access to 
government information.!® 
Presently, the right to publish 
information does not carry with it a 
concomitant right to receive or 
gather information concerning the 
public business. As a consequence, 
the rights of the public and press to 
obtain government information 
have been left to the political 
processes of the individual states. It 
is readily apparent, however, that 
the right of the press to publish and 
the right of the public to receive 
information are significantly 
affected by the restraints that are 
placed on news or information 
gathering. The Court recognized 
this basic proposition in Branzburg 
v. Hayes, 408 U.S. 665, 681 (1972): 


We do not question the significance of free 
speech, press, or assembly to the country’s 
welfare. Nor is it suggested that news 
gathering does not qualify for First 
Amendment protection; without some 
protection for seeking out the news, freedom 
of the press could be eviscerated.!! 


The practical interrelationship 
between the public's right to know 
and the press’ right to gather news 
has also been recognized in Florida 
and summarized as follows: 


An informed public depends on accurate 
and effective reporting by the news media. 
No individual can obtain for himself the 
information needed for the intelligent 
discharge of his political responsibilities. For 
most citizens the prospect of personal 
familiarity with newsworthy events is 
hopelessly unrealistic. In seeking out the 
news the press, therefore, acts as an agent for 
the public at large. It is one of the primary 
means by which we receive that free flow of 
information and ideas essential to intelligent 
self-government. The underlying right to 
know is the right of the public generally. 
(citations omitted)!2 


Thus, because of the perceptible 
lack of support or consistency in the 
legislature for continued “sunshine” 
and the increased importance that a 
state right of access to government 
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information had attained due to 
evolving United States Supreme 
Court decisions, *t became obvious 
to individuals aid public interest 
groups who had supported open 
government concepts that it was 
necessary to elevate the public’s 
right to know to constitutional 
status. 

For a democratic state to 
function as intended, a_ well- 
informed electorate is a necessity. 
The public must have the right to 
obtain information about 
government which reveals both its 
strengths and weaknesses in order 
to intelligently decide issues and 
hold government accountable for 
its decisions. It has been aptly 
observed that “. . . a people who 
mean to be their own governors, 
must arm themselves with the 
power knowledge gives.’’!3 
Sections 24 and 25 of the proposed 
constitution attempt to guarantee a 
right to acquire access to 
government information so that the 
ultimate responsibility for the 
conduct of the public’s business will 
reside with the people. 


FOOTNOTES 


'The Commission has also proposed 


adding open government provisions to 
Article V, §1, involving judicial hearings and 
records and all proceedings and records of 
judicial agencies such as The Florida Bar and 
the Board of Bar Examiners, etc., except 
grand and petit juries and Article V, §11, 
which requires proceedings and records of 
the judicial nominating commissions to be 
open and accessible on a uniform basis. 

2 See e.g., Wisher v. News-Press 
Publishing Co., 310 So.2d 345 (Fla. 2nd 
D.C.A. 1975), holding that public disclosure 
of personnel files of government employees 
could be prohibited on public policy 
grounds formulated by the judiciary. 

3 Compare Fla. Att'y. Gen. Op. 078-23 
which lists the special acts making autopsy 
reports filed by certain county medical 
examiners confidential in eight counties. 


4 See Office of the Attorney General, 
Florida Open Government Laws Manual, 
Appendix 49-77 (June 1978). 


5 There presently exist no general statutes 
providing for confidentiality of investigative 
records of law enforcement officials. If §24 is 
adopted, it would become incumbent upon 
the legislature to provide for confidentiality 
of certain of these records. 

6 Town of Palm Beach v. Gradison, 296 
So.2d 473 (Fla. 1974). 

7 See Fua. Stat. §§106.25(1), 112.324(1), 
229.782(3), 447.205(10), and 447.605(1). 

8 Senate Administrative Policies Manual 
1977-1978, at p.9, stating that “[n]Jeither the 
Sunshine Law (Fa. Stat. §286.011), nor the 
Public Records Law (Fa. Stat. 119), 
applies to Senate staff papers. 


As Commissioner Shevin explained 


during Commission debate on January 9, 
1978, “. . . Ithink one of the reasons that both 
the Sunshine Open Meeting Provision and 
the Public Records Provision were proposed 
is that there is at least a question as to 
whether or not those provisions apply to the 
legislature. I happen, in my capacity as 
Attorney General, to think that they do. The 
courts have said different things. The 
legislature has taken the posture that they do 
not apply, that they are exempt. . . and what 
we are doing here . . . is to make it crystal 
clear that the executive and _ legislative 
branches are included and that you are 
writing something into the constitution that 
speaks to a basic premise of government and 
that is oppenness and the public’s right to 
know... .” 


10 See Branzburg v. Hayes, 408 U.S. 665 
(1972); Pell v. Procunier, 417 U.S. 817 (1974); 
Saxbe v. Washington Post, 417 U.S. 843 
(1974); Houchins v. KQED, —U.S.—, No. 
76-1310, filed June 26, 1978. 


'! Also see Branzburg v. Hayes, 408 U.S. 
665, 727 (1972) (Stewart J., dissenting): “No 
less important to the news dissemination 
process is the gathering of information. 
News must not be necessarily cut off at its 
source, for without freedom to acquire 
information the right to publish would be 
impermissibly compromised. Accordingly, 
a right to gather news, of some dimensions, 
must exist.” 


Miami Herald Publishing Co. v. 
Collazo, 329 So.2d 333, 337 (Fla. 3rd D.C.A. 
1976). 


'S Writincs OF JAMES Mapison 103 (G 
Hurst ed. 1910). 
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The Public Records and Open 
Meetings provisions, Article I, §§24 
and 25, are two edges of the same 
sword, and its thrust is aimed 
squarely at the right of the 
individual to be free of public 
intrusion into his “personhood,” a 
constitutionally protected domain 
vividly described by Judge Robert 
P. Smith’s scholarly opinion in 
Byron Harless, Schaffer, Reid and 
Associates, Inc., et al. v. Robert W. 
Schellenberg and Robert L. Shevin, 
First District Court of Appeal, No. 
DD-30, decided June 1, 1978. 


Noting that both federal and state 
constitutions “variously express our 
common conviction that the 
fundamental integrity of persons in 
their worship, their thoughts, their 
speech, their associations, their 
houses, their intimate personal 
relationships—in short, in the 
privacies of personhood—must not 
be violated by government except 
to vindicate compelling public 
interests,” Judge Smith relied upon 
landmark decisions of the United 
States Supreme Court to support a 
threshold premise that there are 
“zones of individual privacy . . . 
implicit in the concept of ordered 
liberty,” and that these zones are 
constitutionally protected.' “We 
know now that the U.S. 
Constitution similarly protects 
privacy, another fundamental 
aspect of personhood, and that it 
does so without pretext.”2 


The right of an individual not to 
have his private affairs made public 
by the government, footnoted in 
Whalen v. Roe,’ is an assumption 
essential to Byron Harless. A 
constitutionally protected “facet” 
of the fundamental right of privacy, 
it was threatened in that case by the 
broadcast media’s insistence upon 
access to intimate details of certain 
personnel files as public records. 
The First District concluded that 
the Public Records Law, F.S. 
§119.011, was not sharp enough to 
pierce the shield. 
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Article I, §§24 & 25 


Public Access: 


A Quiet Shout 
from the Other 
Mob 


By Daniel S. Dearing 


[T]he Florida Constitution expresses the 
theme that disclosural privacy—the personal 
right of some control over the broadcast of 
intimate information concerning the self —is 
an aspect of personhood which is to be 
protected . . . as fundamental. We are bound 
to decide this case in light of that 
constitutional theme. 

But if the First District Court was 
bound to decide against Mr. 
Schellenberg’s right of access to 
public records in Byron Harless, 
recognizing the presumption of a 
“legitimate expectation of 
privacy’‘ in areas unrelated to acts 
done in our public capacities, there 
is a serious doubt that courts will be 
so bound after the effective date of 
§§24 and 25. For the Public Records 
Section declares an express right in 
any person “to examine any public 
record made or received in 
connection with the public business 
by any nonjudicial public officer or 
employee in the state” or by persons 
acting on their behalf.5 The only 
such records immune to the curious 
are those expressly exempted by 
law “as essential to accomplish 
overriding governmental purposes 
or to protect privacy interests.’® 


Likewise under the Open 
Meeting Section, official acts taken 
by any nonjudicial collegial public 
body in the state, or by persons 
acting in that body’s behalf, qualify 
a meeting as constitutionally open 
except as specifically exempted by 
general legislation “when it is 
essential to accomplish overriding 
governmental purposes” or to 
protect privacy interests.’ 

There are presently an estimated 
136 exceptions to the Public 
Records Law.* The revision 
commissioners in their collective 
wisdom moved the effective date 
of §24 to June 1, 1979, in order that 
the legislature could “revisit” these 
exceptions,® reconsider all existing 
categories of public records 
maintained by all nonjudicial 
agencies, weigh each against an 
“‘overriding governmental 
purpose” standard, and then 
carefully word such statutory 
exemptions as they deem 
appropriate to relieve agencies and 
documents from the burden of 
public scrutiny. 


Provision Burdensome 


And lest there be any 
misconception on this point, let us 
all be reassured: operation and 
effect of the Public Records 
provision will be burdensome. 

Not only will this burden fall to 
the legislature whose members 
have an uphill row to hoe if they 
are to meet the deadline set by §24, 
the burden will also fall upon the 
agencies whose officers, 
employees, and those who act for 
them must somehow perform the 
public’s business subject to the 
practical problems described or 
implied in the Byron Harless 
opinion. 

But the heaviest burden will, as 
usual, fall hardest on the individual 
citizen who will pay for more 
government to offset less efficiency 
as the “brightest and best” shun any 
involvement with the kleig-lighted 
goldfish bowl of public service, 
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leaving The Bureaucracy to those 
who understand it best. 

Sections 24 and 25 project 
constitutional rights of public 
access past privacy barriers Judge 
Smith has said are fundamental." If 
the people approve the revision to 
Article I, they may be said to have 
relinquished that fundamental 
right. It is submitted that they will 
do so unaware of the long-term 
effects. Proponents of the measure 
protest this conclusion, arguing that 
both §§24 and 25 permit legislative 
exception. But statutory exceptions 
to constitutional rights must be 
strictly construed and narrowly 
limited,'! and the burden is shifted: 
no longer must the curious show an 
overriding public need in order to 
pry into that which is at the heart of 
one’s “personhood,” but if they are 
to keep faith with those who have 
undergone comprehensive 
personal scrutiny at agency 
insistence, the legislature must 
specifically declare that sensitive 
personnel records of the public 
agency are exempt because an 
overriding governmental purpose 
requires it.!? 


Open Tax Records? 


Can there be an_ overriding 
governmental purpose in 
exempting tax records of major 
national corporations from public 
scrutiny? Will sales tax records be 
deemed public records in view of 
inspection and audit rights in the 
Department of Revenue set out in 
F.S. §212.13? Today certain tax 
records are exempt by statute.' But 
effective June 1, 1979, the existing 
exemption statutes will be rendered 
meaningless by revision of Article I. 
Unless continued confidentiality of 
corporate tax records are 
legislatively found to be “essential 
to an overriding governmental 
purpose,” this information will be 
made available on demand to the 
idly curious, the press, the 
competition—for the shoe is on the 
other foot. 


Mr. Schellenberg would no 
longer be obliged to prove that 
press access to intensely personal 
background information on 
applicants for the post of JEA 
director is a compelling public 
interest.'* He need only show it to 
be a public record. The 
presumption in favor of the 
individual enunciated by Judge 
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Smith in Byron Harless will have 
been erased by passage of the 
revised Article I. The presumption 
is described thus: 

We therefore conclude, under 
Constitutions that seek “to protect 
Americans in their beliefs, their thoughts, 
their emotions and _ sensations,” that the 
information given by the prospects and 
recorded in the consultant’s papers is 
presumptively entitled to protection from 
public disclosure, and that it should be 
protected absent overriding state 
interest.!> 


But, no longer! The right heralded 
by §24 is the right to full public 
disclosure of those very beliefs, 
thoughts, emotions and sensations 
which have been heretofore 
protected and reserved to the 
private person. The next, logically 
progressive step in total 
governmental domination of the 
individual will probably be a 
demand for the constitutional right 
to make inquiry of public persons as 
to their most private selves, and a 
concomitant right to demand an 
answer! As it is, government 
regulates too much of our lives. The 
elevation of public records access 
to constitutional status is 
unnecessary and unwise. The 


statutory regulation should 
suffice.'® It should suffice the 
private citizen, at least. But 


somehow one senses that needs of 
the private citizen are not at issue 
here. 


Reporter’s Right 
We are closing our eyes to reality 
if we do not recognize that §§24 and 


25 are proposed to benefit not the- 


people (who get along very well 
under f’.S. §119.011, thank you), but 
the press. For the so-called 
“people’s right to know” is often 
merely a euphemism for a 
reporter's right not to be denied 
calculated inquiry of those in the 
public service. At the point of 
confrontation, the interest is not so 
much an overriding public need to 
know the corporate profit structure 
or the sexual attitudes of applicants 
for high appointmentas it is a strong 
sense of the reporter's calling and 
natural pique that the public 
employee doesn’t share the 
reporter’s priorities, his 
prerogatives, or his sense of 
mission. 

Confrontations often result in a 
point being carried too far. In the 
factual confrontation described in 


Byron Harless, demands of the 
press, not the public, were carried 
too far, resulting in a judicial 
response which, if scholarly and 
reasoned, tightened the parameters 
of responsibility. 


Application Untried 


In §§24 and 25, the point of media 
access to public records and 
meetings is again carried too far. 
The statutory expressions are still 
developing: the concept, and how it 
shall be practically applied in our 
society, is still too untried to be 
chiseled in granite for 20 years until 
the next Constitution Revision 
Commission sits.!" 

All 50 states and the federal 
government have some form of 
public access legislation.'* But only 
Montana has a constitutional 
provision similar to those proposed 
here. Article II, §9 of the Montana 
Constitution was added eight years 
ago. It provides that no person shall 
be deprived of a right to examine 
public records or to observe public 
deliberations except where 
demands of individual privacy 
clearly exceed the state interest in 
disclosure. No requirement is 
imposed for legislation expressly 
exempting this or that. The 
governmental interest is secondary 
to the disclosed conscience of the 
individual.'® Section 9 of the 
Montana constitutional provision is 
immediately followed by a 
declaration that the right of privacy 
shall not be infringed without a 
showing of some compelling state 
interest. Applying accepted rules of 
construction to these provisions, it is 
clear that the integrity of 
“personhood” still secure in 
Montana. Applying the same rules 
to Florida’s proposed revision lends 
scant comfort to those who would 
be secure in their private selves. 

Questions arise from a review of 
the transcript of proceedings of the 


Daniel S. Dearing is in private practice in 
Tallahassee. He attended the University of 
the South and graduated from Florida State 
University after duty in the United States 
Marine Corps and received his law degree 
from the University of Miami School of Law. 
He practiced law in Miami before serving 
four years as chief trial counsel for the 
Department of Legal Affairs. 
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A Quiet Shout from 
The Other Mo 


Constitution Revision Commission. 
Will judicial interpretations of F.S. 
§§110.01 and 286.011 be served up 
with the revised article? Sponsors 
of the proposal seemed to think so. 
For example: Commissioner Shevin 
urged that §25 be amended from 
“any meeting at which official acts 
are to be taken” to “any meeting at 
which foreseeable action may be 
taken,” a considerably broader 
access.2° It was argued, however, 
tha. this meaning had _ been 
judicially applied to F.S. §286.011 in 
Wolfson v. State, 344 So.2d 611 
(Fla. 2d D.C.A. 1977), and 
Commissioner Shevin withdrew his 
motion.?! 

Will courts interpret the new 
provisions based upon Commission 
intent? Not according to 
Commissioner Barkdull, who 
commented that key to interpreting 
the document would be what the 
public is told, rather than what the 
Commission intends.” 


Will the provisions be deemed to 
include exceptions existing in the 
present statutes whose language 
they track? Not according to the 
Commissioners, who decided that 
legislative exemptions, expressly 
called for in both sections, could by 
no stretch of the imagination be 
grandfathered in.** 

A 1974 law review article on 
Florida’s Sunshine Law suggests a 
weakness in the present statute for 
reason that it omits specific 
exemptions for quasijudicial 
deliberations, official investi- 
gations, and public land acquisition 
negotiations.24 Said the author in 
conclusion: “An overly rigid 
application of the Sunshine Law 
can only damage its acceptability 
and, ultimately create pressure to 
circumscribe its broad reach.” 

This is equally true for public 
records. Cases reflect attempts to 
enforce such rigid application. If 
the Attorney General, as one of the 
principal enforcers, can be said to 
fairly articulate the basis for such 
rigid and aggressive enforcement, 
he did so in espousing the media’s 
attempt to expose the intimate 
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personal details of job applicants in 
Byron Harless, and in debating the 
issue as a Constitution Revision 
Commissioner.”® 

And you are guaranteeing the public’s 
right to know in the Constitution. You are not 
tying the hands of the legislature. They can 
exempt whomever and whatever they 
choose to exempt, but you are setting in the 
Constitution the public’s right to know. 


That I think is important. With regard to 
the case that Commissioner Brantley 
referred to, that is a case involving the JEA 
out of Jacksonville. And it is in the First 
District Court of Appeal. It has to do with the 
records of an industrial psychologist who 
interviewed people who are applying for the 
position of executive director of the JEA. My 
office has taken the position that is public 
and a public record. ° ° ° This decision here 
today will not impact on that case atall. ° °° 

Strong words. The Attorney 
General addresses the issue directly. 
Question: Was the “public’s right to 
know” brought to the Commission 
by any member of the public in any 
of the several hearings held round 
the state? Answer: No. No such 
testimony was heard.?? 

Question: Can the legislature 
“exempt whomever and whatever 
they choose to exempt?” Answer: 
No. Only if such exemption is 
essential to accomplish overriding 
governmental purposes.”* 

Question: Can there be any doubt 
as to how far the so-called “public’s 
right to know” will be carried? 
Answer: Read Byron Harless. 

Question: Will the adoption of 
these provisions affect the state of 
the law as enunciated in Byron 
HarlessP? Answer: Probably. 
Commissioner Moyle thought so.?9 
In response to a specific question by 
Commissioner Brantley as_ to 
whether §24 would affect the 
situation reflected in Byron Harless, 
Moyle responded: 

Yes, it would affect that situation. I think I 
am familiar with the one you are referring to. 
And we have had substantial testimony in 
our committee about that situation. Unless 
the legislature acted in protection of the 
privacy interests or overriding governmental 
purposes expressed in the statute, it would 
impact on that type of situation, I think.*? 

Question: Is the so-called 
“public’s right to know” presently 
protected? Answer: Yes. The 
Commissioners were apparently 
agreed on that point.*! 

Commissioner James: “Where did the 
concept come from? Who suggested it?” 


Commissioner Moyle: “It was on our list of 
issues that was referred to our committee by 
the vote that was taken, as I recall.” 


Commissioner James: “But you admit that 


THE FLORIDA BAR JOURNAL 


BESSEMER TRUST COMPANY 


it is already the law, and all you want to do is 
elevate the law to constitutional status?” 
Commissioner Moyle: “That's right.” 
Question: If there is a 
constitutionally stated “public right 
to know,” is there a concomitant 
public right to unbiased, objective 
truth from the media through which 
their “right to know” is so nobly 
exercised? Answer: Catch you 
later.*2 Oo 
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The Constitution Revision 
Commission has done an 
impressive job in proposing the 
revision to Article III, $16. The 
proposal mandates single-member 
districts in both legislative houses; 
establishes a nonpartisan, 
independent commission to draw 
apportionment lines; sets forth 
specific criteria on which the 
districting shall be based; expressly 
prohibits certain elements from 
being used as criteria; and provides 
for prompt judicial review. 

The reapportionment com- 
mission is composed of seven 
members, none of whom can be 
elected public or party officers. In 
an endeavor to have a commission 
as independent as humanly 
possible, the proposal provides that 
the Governor shall appoint a total of 
six members: one each from a list of 
at least three submitted by the 
president of the Senate, speaker of 
the House, the minority leaders of 
the Senate and House, the 
chairperson of the party receiving 
the second highest vote in the last 
gubernatorial election and one of 
his own choosing. In turn, these six 
members, by majority vote, shall 
choose a seventh member who will 
serve as chairman. In the event of an 
impasse in selecting a chairman, the 
commission is automatically 
discharged and the process begins 
again. 

Further, the legislature, by law, 
shall appropriate funds for the 
operation of the commission, 
establish qualifications of 
commissioners, provide for the 
filling of vacancies, and designate 
the duties and powers of the 
commission. The Constitution 
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PRO 


Article III, §16 


New 
Constitutional 


Keapportionment 


Deserves 
Support 


By S. Curtis Kiser and 
Marie G. Robinson 


Revision Commission was wise to 
include two additional require- 
ments. First, the appointments must 
be made by July 1 of each year 
ending in zero before census 
statistics have been released, giving 
the commission time to organize, 
hire staff and promulgate rules. 
Secondly, the revision states that 
redistricting shall be based on the 
population figures used in the 
federal census, thus avoiding the 
pitfall of a dispute as to whether the 
population base should exclude 
certain people such as the insane or 
criminals deprived of their civil 
rights. 

The standards set forth in the 
revision are progressive in nature, 
since no other state constitution 
provides for such specific criteria. 
Due to United States Supreme 
Court rulings, congressional 
districts cannot be drawn with a 
variance of more than one percent 
of the average population of all 
congressional districts. State 
legislative districts may not vary by 


more than five percent of the 
average population of all districts of 
a house. A further test of the five 
percent deviation has been 
included requiring that the average 
of the absolute values of the 
population deviations of all districts 
of a house cannot vary by more than 
two percent. Any variance between 
the population of a district and the 
average population of all districts 
must be justified by the commission 
as necessary to comply with one or 
more of the other standards. 

These standards include 
compactness, and convenient and 
contiguous territory drawn to 
coincide with boundaries of local 
political subdivisions. The 
commission is specifically 
restricted from using demographic 
statistics, information about 
incumbent legislators, political 
affiliations of registered voters, or 
previous election results in the 
boundary drawing process. Finally, 
the revision explicitly bars districts 
created for the purpose of diluting 
the voting strength of any language 
or racial minority group. 

Within 15 days of approval of an 
apportionment plan by the 
commission, the Attorney General 
is required to petition the Florida 
Supreme Court for a declaratory 
judgment. The court must permit 
adversary interests to present their 
views and must make a ruling 
within 60 days. If the court 
determines that a part or all of the 
plan is invalid, the Governor must 
reconvene the reapportionment 
commission which will have 30 
days to adopt a plan to conform 
with the court’s judgment. This plan 
is also subject to judicial review. 
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Single-Member v. 
Multimember Districts 


In the early 1960s, Florida had 
one of the most malapportioned 
legislatures in the country due to the 
large influx of people into the state 
and the reluctance of the legislature 
to apportion itself. Some efforts to 
change Florida’s legislative and 
congressional districts were made 
as early as 1955 during the 
administration of Governor LeRoy 
Collins. In the early Sixties, the 
United States Supreme Court 
provided further incentives by 
notable decisions in Baker v. Carr! 
and Reynolds v. Sims?. In Baker v. 
Carr the Court expounded a very 
general judicial requirement of 
legislative fairness pertaining to 
congressional apportionment under 
the 14th amendment and the equal 
protection clause of the United 
States Constitution. But it was the 
sweeping decision of Reynolds v. 
Sims which required both houses of 
a legislature to be apportioned, as 
strictly as possible according to 
population. 

However, the United States 
Supreme Court felt Florida’s efforts 
were unacceptable and in the 1967 
case of Swan v. Adams? ruled 
against plans submitted by the 
Florida Legislature. The Court 
finally agreed to a plan offered in an 
amicus brief by Dr. Manning 
Dauer. 


In 1970, under the Voting Rights 
Act, the Justice Department 
monitored most of the Deep South 
states (Florida did not come under 
the purview of the Act). In every 
instance, the Department urged the 
use of  single-member district 
schemes. In numerous opinions the 
courts have expressed a marked 
preference for single-member 
districts, and in striking down state 
plans have single-member 
districting to implement judicial 
apportionment plans. 

Single-member districts are the 
most legally acceptable method of 
districting and are the easiest to 
defend in court.‘ 

Even though Reynolds v. Sims 
stated that districts must be 
apportioned according to 
population, many of  Florida’s 
multimember legislative districts 
allow such large districts that the 
total population within a legislative 
district is higher than in a 


congressional district. Evidence of 
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this is seen in Florida’s three-man 
senate districts which are higher in 
population than congressional 
districts. 

As recently witnessed through 
various polls and the passage of 
Proposition 13 in California, the 
American public feels more and 
more removed from government. 


This is one of the strongest 
arguments in favor of single- 
member districts drawn along 


political subdivisions. The voter 
will be less confused and better able 
to identify his or her legislator, 
resulting in more district 
representation, accessibility, and 
accountability. Opponents counter 
that a legislator will represent 
parochial and/or special interests. 
It must be remembered that in 1972, 
a single-member district in Florida 
required approximately 56,000 
people and according to the 1975 
revised population estimates of the 
Florida Department of Adminis- 
tration, such a_ district would 
contain approximately 75,000. 
Obviously, by the 1980 census this 
figure will be substantially higher 
and the contention that  single- 
member districts would permit 
narrow views or special interest 
control would no longer be valid. 

Another frequent criticism of the 
single-member concept is the 
charge of reverting to “ward 
politics.” Ward politics thrive and 
survive on patronage. Today, a few 
elected officials have control over 
patronage, especially in the state 
legislature, as legislators may only 
hire an aide or secretary and in a 
very few instances, a small number 
of committee staff. In addition to a 
lack of patronage, collective 
bargaining and civil service 
protections diminish the threat of 
ward-operated politics. 

Single-member districting 
provides the best single reform to 
cut the cost of campaigning. 
Multimember plans have almost 
eliminated door-to-door type 
campaigning and virtually forced 
candidates to resort to cold, mass 
media campaigns. Inflation has 
caused tremendous increases in 
postage, advertising, travel and 
salaries. In compact, convenient 
single-member districts, campaign 
expenses would be less, allowing a 
broader spectrum of candidates to 
bear the price of running for public 
office. 

The role of minority groups is lost 


in multimember schemes. For 
instance, there is no Latin American 
legislator now serving in the Florida 
Legislature, despite the fact that 
Dade County’s Latin population 
approaches half a million people. 
Under a_ single-member plan, 
minority constituents whether 
black, Latin American or members 
of a political minority party would 
have an opportunity to be more 
equitably represented. A recent 
article’ by Howell Raines of the St. 
Petersburg Times showed that the 
percentage of black representation 
in Florida’s Legislature was far 
below the percentage of black 
legislators in other southern states, 
especially in Georgia which has a 
single-member plan. 

The six-man, multimember 


S. Curtis Kiser, 
minority leader 
designate from 
Clearwater, is serving 
his fourth term in the 
Florida House of 
Representatives. He 
is a graduate of the 
University of lowa 
with B.A. in 
political science and 
Florida State Uni- 
versity, where he received his law degree in 
1970. 

Upon graduation from law school, Kiser 
became the assistant legal counsel to the 
Governor. In 1972 he was associate 
municipal judge in Dunedin and is currently 
a partner of Kurland, Johnson & Kiser. He is 
presently serving on the first Public Service 
Commission nominating council, the 
standing committees of Governmental 
Operations and Criminal Justice, Select 
Committee of Organized Crime, and the 
Joint Commit:ee on Legislative Interns. 


Marie G. Robinson, 
Tallahassee, was 
deputy director of 
the Constitution 
Revision Commis- 
sion. She has served 
as legislative assis- 
tant to Rep. S. Curtis 
Kiser since 1973, and 
currently is on the 
staff of the office of 
the minority party 
under Minority 
Leader Designate Kiser. 

Ms. Robinson attended Florida State 
University, has worked as an executive 
secretary in the areas of education, 
conservation, and cabinet and legislative 
affairs during the term of former Governor 
Claude R. Kirk, and has served in an 
administrative capacity in the Public Service 
Commission. 
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Reapportionment 
Deserves Support 


House district in Palm Beach 
County illustrates another problem 
with the multimember plan. Within 
the district are 38 cities and 
municipalities, making it difficult 
for local officials to consult with 
state legislators on a myriad of 
problems. Further, in considering 
the current state and federal trends 
in funding various programs from 
revenues collected by a central 
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source and the distribution of these 
funds in equitable manner, it 
becomes apparent that the fairest 
decisions on allocations can be 
made under a_ single-member 
district scheme. In addition to 
placing an unfair burden on 
legislators by forcing them to 
represent too many diverse 
interests, small cities and counties 
get lost in the competition for these 
funds under the multimember plan. 
Perhaps the best example of this is 
in Southwest Florida where all of 
the state senators south of Sarasota 
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reside on the lower East Coast. It is 
quite obvious that in any fund 
distribution formula, the senators 
will consider the large, populous 
East Coast counties first and the 
small counties such as Lee and 
Collier second. Under the single- 
member district plan, Lee and 
Collier Counties would be entitled 
to a senator who would look out for 
their interests and needs. 


Urban Blocs Work Together 


Opponents argue that  single- 
member districts tend to splinter 
and separate bloc voting on various 
issues. This is especially important 
in view of Florida’s relatively 
new urban coalition which has 
functioned in a strong, effective 
manner during the past two 
legislative sessions. However, this 
premise does not hold true, and 
again a graphic example can be 
found in the St. Petersburg Times 
article.® In interviewing legislators 
from Georgia, Raines found that the 
urban blocs coalesced and worked 
together more effectively than 
before. 

In comparison with other states, 
Florida has been in the forefront 
with many legislative innovations, 
having been ranked first in 
legislative independence and 
fourth in overall ranking by the 
Citizens Conference on _ State 
Legislatures. However, the primary 
recommendation of the Confer- 
ence has been that Florida’s districts 
in both houses should be single- 
member.’ If the proposed Article 
III, §16 is voted upon favorably by 
the voters in the November general 
election, Florida will once again be 
recognized as a_ progressive, 
enlightened state giving its citizens 
more responsive representation and 
better access to their legislature. 0 
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In the tradition of its highly 
acclaimed predecessor, Florida 
Jur, first edition, Florida Jur 2d 
offers a comprehensive A-Z 
text statement of modern 
Florida law—substantive and 
procedural, civil and criminal. 

More importantly, Florida 
Jur 2d strengthens and improves 
this tradition by providing a 
wide range of new features 
geared to the needs of today’s 
practice. Among these features 
are: 


Streamlined Organization 

The titles in Florida Jur 2d have 
been closely examined and 
reorganized to make it easier 


Florida Jur 2d 


for you to find the answers 
to clients’ problems. For 
example, under Decedent's 
Property you will find complete 
coverage of an area that was 
formerly treated under three 
topics: Advancements, Executors 
and Administrators and Wills. 


Expanded Coverage 

The list of titles in Florida Jur 2d 
has been broadened to cover 
newly developed areas of the 
law, such as Condominiums and 
Cooperative Apartments, and Atomic 
Energy and Ionizing Radiation. 
Medical Malpractice, Environmental 
Rights and Remedies, Administrative 
Law, and Civil Rights receive 
special emphasis in response 
to legislative activity. 


NOTE: This photo 
indicates the multi- 
volume coverage of 
Florida Jur 2d, rather 
than the precise location 
of chapters in volumes 
that have yet to be 
published. 


The A-Z Fast Answer Book for 
Today’s Florida Law 


Combined with the out- 
standing features of the original 
edition, (e.g. on-point case notes, 
in-depth analyses of legal principles, 
and abundant collateral references), 
the new Florida Jur 2d is your 
best first-search source for 
fast answers on Florida law. 


For more information: 

contact the LCP representative 
in your area, or, write directly 
to: The Lawyers Co-operative 
Publishing Company, 
Rochester, New York 14603. 
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The invitation to advocate the 
arguments against adoption of 
revised Article II, §16, was 
accepted on the assumption that 
there existed substantial written 
material and transcribed debates 
for the position against adoption. In 
truth, relatively scant material or 
debate has been generated 
opposing passage of this provision. 

This is constitutionally 
dangerous. No provision of our 
state constitution should be revised 
except after substantial verbal and 
written debate. With a few notable 
exceptions, the serious criticisms 
and unanswered questions 
involving legislative reapportion- 
ment have been comparatively 
untouched in the process through 
which each proposed revision 
passed before being placed on the 
ballot. This article will discuss what 
appear to be the major criticisms 
and questions involving that 
provision. 

Severe narrow-minded parochia- 
lism may be the most undesirable 
potential byproduct if this revision 
passes. This criticism was vividly 
described by Senator Kenneth 
Plante, a member of the 
Constitution Revision Commission. 


You narrow the view of the elected official 
when you narrow the base of his support and 
the area he has got to be concerned about. 
Single-member district sounds wonderful. It 
is close representation, down with the other 
people. Let the peopie be represented by 
that one single person. Aren't you electing a 


CON 


Article III, §16 


The Argument 
Against New 
Constitutional 


Reapportionment 


By Ross A. McVoy 


very narrow-minded representative when 
you have him in a small area of 65,000 — 
60,000 people? All he has got to worry about 
is his one small area that has no agriculture, 
no industry, maybe no_ tourism, no 
waterways. 

Divide your coastal counties up to where 
half of your legislators in those areas don’t 
even represent the beaches, maybe two- 
thirds of them. What do they care about 
continuing to protect the beaches and 
shorelines of the State of Florida? They don’t 
have to worry about that. We will leave it up 
to the small groups over there, the one-third 
of the state representatives. 

I am telling you that when you go to single- 
member districts, you don’t increase 
representation, you decrease it. You don’t 
get a better legislature, you get a more 
narrow-minded, individual legislator, not a 
broad-minded person who has to look at all 
aspects, but individuals and interests.! 


Urban areas may well suffer in 
other ways by passage of the 
reapportionment provision. Single- 
member districts may become too 
limited in size. Decreased citizen 
participation and confusion will 
result from citizens not knowing in 
what district they reside. This 
confusion will breed voter apathy, a 


major impediment to any 
representative form of govern- 
ment. Smaller districts “. . . can also 
mean the loss of qualified 
legislators and develop purely 
ethnic or economic districts.”® 


Gerrymandering 


Other substantial statewide 
disadvantages exist with the 
approval of reapportionment based 
on single-member districts. District 
boundaries would be subject to 
review every decade. The 
opportunity for gerrymandering 
would be frequently presented, 
particularily for the majority party. 
Gerrymandering is the very evil this 
revision is intended to reform. 

Except for court-ordered 
reapportionment, §16(b) provides 
for the preparation of a 
reapportionment plan only every 
decade. Florida undoubtedly will 
be facing dramatic problems in the 
next decade in connection with 
water supply, energy availability 
and growth. Because of these 
problems, population shifts are 
likely to occur not only statewide 
but within counties. Only if these 
shifts occur at the end of the 
decade will this proposed revision 
allow for equitable representational 
changes. Population shifts 
occurring a comparatively short 
time after a reapportionment plan 
has been adjudged valid will 
perpetuate representation 
inequities for nearly a decade unless 
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eliminated by costly and time- 
consuming, though meritorious, 
litigation. 

In addition to these criticisms, 
questions remain that were 
unanswered in the debate process. 
The first inquiry is what was the 
intent of the Constitution Revision 
Commission as to who should 
regulate the size of the legislature? 

In a May 28, 1978, article 
appearing in the St. Petersburg 
Times, editor Don Pride wrote that 
if the independent reapportion- 
ment commission is approved this 
fall, the commission will have even 
greater power than its main 
sponsors (which he states is the 
Florida branch of Common Cause) 
intended. 

The Times article indicates that 
the Constitution Revision 
Commission may have _ uninten- 
tionally empowered the _ reap- 
portionment commission, created 
under §16(b), to determine the size 
of the legislature rather than the 
legisiature itself. The article states 
that the Constitution Revision 
Commission twice rejected a 
proposal to reduce the size of the 
Florida House of Representatives. 
The plain language of this revision 
mandates the same range of 
legislative seats authorized under 
the present constitution. However, 
no role is assigned to the legislature 
in the reapportionment of seats. 
The present constitution directs the 
legislature to reapportionment 
itself every ten years. 

Based on the Times editor's 
interviews with Commission 
chairman Talbot ‘“‘Sandy”’ 
D’Alemberte and member John 
Mathews, head of the Com- 
mission’s Style and Drafting 
Committee, the intent of the 
proposal was to have the 
legislature’s size determined by the 
reapportionment commission. The 
article suggests this change may not 
have been apparent t2 a majority of 
the Commission members. 
Chairman D’Alemberte was quoted 
as saying it was apparent to him but 
he did not make any effort to bring 
it out in debate. The director of the 
Florida branch of Common Cause, 
Peter Butzin, was quoted as saying 
that the assumption of Common 
Cause was that the legislature 
would still control its own size. 


Leads to Litigation 
The lack of Commission debate 
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indicating whose intention was 
incorporated into the proposal, 
may lead to litigation. Without a 
legislative history, the outcome of 
such litigation has very little 
predictability. According to the 
Times article, this was of concern to 
Common Cause. This concern is 
justified. 

Despite the acknowledged 
complexity of the subject matter, 
the January 12, 1978, debate on 
Proposal 195 (Revision No. 3) was 
brief.* 


The second major question is 
whether the passage of this 
proposed revision is necessary. Is its 
passage the only real possibility for 
achieving a future reapportionment 
plan equitable to all electors? 

Political minorities such as blacks 
and Republicans are said to be 
among the potential beneficiaries 
of passage of this new 
apportionment plan. Manning J. 
Dauer, a professor of political 
science at the University of Florida 
with education and practical 
experience in the field of 
reapportionment, who favors more 
blacks in the legislature, presents 
solid facts that the benefits of this 
revision would be at best modest 
for political minorities. 


If we accept 7,500,000 as the approximate 
population of Florida, each of the 120 house 
members in the Legislature represents 62,500 
people. There[,] no rural areas with that 
population has a majority of blacks. Also, in 
the metropolitan counties the pattern of 
voter registration was checked with 
supervisors of registration. Only in Duval 
and Dade and possibly one potential area in 
Hillsborough, would black population 
approach the necessary 50% of a possible 
district. Thus, there might in the Florida 
House be a total of five districts with enough 
blacks to make it probable that a black 
candidate would have an _ advantage. 
Similarly, in the Senate with 40 members a 
district represents 187,500 people. No 
potential district has 50% black population. 
Consequently, there would be little effect 
from single-member districts in making 
probable an increase in the number of black 
senators.‘ 


According to the professor, if the 
picture is not optimistic for blacks it 
is even less so for Republicans. “As 
to Republican representatives, the 
introduction of single-member 
districts would result in the election 
of Republicans from districts in 
Dade and Duval. But offsetting this 
would be the election of some 
Democrats from Republican 
counties such as Orange, Pinellas, 
and Sarasota. So it is doubtful that 


single-member districts would 
greatly benefit the Republican 
Party, though the state committee 
believes it would.”5 

In rural Florida counties there is 
little need for multimember 
districts and thus little justification 
for using this type of district except 
in urban metropolitan areas. 
However, the most undesirable 
characteristics of single-member 
districts result from their 
application to urban metropolitan 
areas. 


Alternatives Not Considered 


Were alternatives considered in 
the course of debate leading to the 
final adoption of Proposal 195? A 


review of the materials and 
transcripts of the Constitution 
Revision Commission, demon- 


strates that the answer is no. 
Alternatives such as dual-member 
senate districts and single-member 
house districts as proposed by 
House Joint Resolution 560, were 
not seriously debated. At least one 
legislator, Representative Tom 
Gustafson, authored and printed, at 
his own expense, a pamphlet setting 
forth what appeared to be several 
meritorious arguments for the 
combination approach.® 

Florida presently uses a 
combination approach, multi- 
member districts for densely 
populated counties and _single- 
member districts for rural counties. 
Florida’s apportionment based on 
his formula, devised in 1972, has 
been upheld by the Florida 
Supreme Court.’ Thus, while some 
representational reform may be 
needed, Florida’s combined system 
has been legally sanctioned and 
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determined not to promote 
discrimination. 


A final, complex question, arises 
over the wording of the fourth 
sentence of §16(c)(1) which 
provides: “In no case shall the 
average of the absolute value of the 
population deviations of all districts 
of the respective house vary by 
more than 2% from the average 
population of all districts.” It is 
argued the language should read: 
“In no case shall the average of the 
absolute values of the population 
deviations of all districts of a house 
exceed 2% of the average population 
of all districts.”8 


The basis for the questioning the 
fourth sentence language is sound. 
The first figure in the sentence is an 
average of deviations which is 
compared to the last figure 
described, the average population 
of districts. This is a comparison of 
“apples and oranges.” According to 
Professor Henry E. Mallue, Jr., 
assistant professor of business 
administration at the College of 
William and Mary (himself a 
member of The Florida Bar), if an 
average district population of 
50,000 is assumed, the average of 
deviations recited would fall 
somewhere between 0 and 2,500 
[any one district deviation would 
be limited to five percent of 50,000 
according to the third sentence of 
Article III, §16(c)(1)] but the 
average population of districts 
would be 50,000. However, the 
proposed language states at the 
average of deviations shall not “. . . 
vary by more than 2% from the 
average population of all dis- 
tricts...”. which Professor Mallue 
states clearly is not what the 
Constitution Revision Commission 
intended.® 


Mallue argues that the intent of 
the Constitution Revision 
Commission was to provide that the 
average of the absolute values of 
the deviations (0-2,500) not exceed 
two percent of the average 
population of districts (50,000 x .02 
= 1,000) which provides a further 
limitation on the deviation of the 
population of any one district from 
the mean of all district populations. 


Professor Mallue recommended the 
language previously quoted to 
correct the problem. 


Political gerrymandering is a 
potential evil for any representative 
form of federal, state or local 
government. There is no question 
that this practice should be 
eliminated when found to exist. 
Reform may be achieved by 
legislative or judicial act or 
constitutional revision. A mistake is 
possible when utilizing any one of 
these remedies. A _ legislative 
mistake can be cured in the next 
session; a judicial act by rehearing 
or a subsequent case; but 
constitutional revision comes but 
once every 10 years. With this in 
mind, the thoughtful voter must 
consider whether the proposed 
reapportionment provision creates 
more problems than it solves — and 
whether there is not a simple and 
more expeditious remedy for any 
representational inequities that 
might exist in Florida today. oO 
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The creation of a new §19 to 
Article III of the Florida 
Constitution will require legislative 
oversight, or review, of rules 
promulgated by agencies of the 
executive branch of government,! 
and will confer constitutional status 
upon the legislature’s authority to 
establish a joint legislative 
committee which is assigned the 
task of conducting the continuous 
rule review.” The joint committee is 
also authorized to seek judicial 
review before the Florida Supreme 
Court, or such court as the Supreme 
Court may designate by rule, of any 
administrative rule which the 
committee finds exceeds the 
adopting agency’s delegated 
authority. The court is directed to 
expedite the proceeding and to 
suspend the rule pending judicial 
determination of its validity.* 

In order to preserve the 
constitutional balance of powers 
between the three branches of 
government, it is essential that 
executive agencies exercise only 
those powers delegated to them by 
the legislature since, “No agency 


has inherent rulemaking authority.” — 


F.S. §120.54(14) (1977); see also 
Porterfield v. State Board of 
Dentistry, 334 So.2d 344 (Fla. Ist 
D.C.A. 1976). It is well-settled that: 


Administrative agencies are creatures of 
statutes.... The statutes which creates the 
administrative agency and invests it with its 
power restricts it to the powers granted. 
The agency has no powers except those 
mentioned in the statute or reasonably 
implied. It is a statute, not the agency, 
which directs what shall be done. Williams 
v. Fla. Real Est. Comm., 232 So. 2d 239, 
240 (Fla. 4th D.C.A. 1970). 

When an administrative agency 
goes beyond its delegated powers, 
it intrudes upon the powers of the 
legislature the legislature 
should have every right to call this 
intrusion to the attention of the 
judiciary. The passage of Article 
III, §19, will confirm this right. 

The Constitution Revision 
Commission had several proposals 
and alternatives presented to it 
which addressed the review of 
administrative rules, including 
legislative nullification of rules by 
concurrent resolution‘ as well as a 
proposal to allow temporary 
suspension of rules by the judiciary 
rather than the legislature.> Both the 
Supreme Court® and the district 
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courts of appeal’ were proposed as 
forums for judicial review of 
legislative decisions to nullify or 
suspend rules. However, none of 
the early proposals addressed the 
role of a joint legislative committee 
in the process of legislative review 
of rules. That addition was made in 
the compromise proposal that 
finally blended the roles of the 
legislative, executive and judicial 
branches of government in a 
manner which the Commission 
found acceptable and which led to 
the adoption of Article III, §19.' 
During its final considerations, the 
Commission made minor editorial 
changes in the proposal and was 
informed that it would have no 
significant fiscal impact.'® 

Thus, the development of this 
proposal indicates that the 
Commission rejected the outright 
legislative nullification of agency 
rules and rather authorized the 
legislature, in the exercise of its 
oversight responsibilities and 
through a joint committee, to seek a 
judicial determination on _ the 
validity of any administrative rule 
that goes beyond the powers 


delegated by the legislature to the 
adopting agency. 

Anyone who has observed the 
growth of the Florida Administra- 
tive Code over the past several 
years wil] recognize the need for a 
vigorous review of administrative 
rules. Rules published in the Code 
increased from 1975 to 1977 by 
almost 12 percent and by the end of 
1977 the Code contained 12,502 
rules.!! The sheer number of rules 
being proposed and adopted by 
agencies, however, does not fully 
express the need for this 
constitutional provision. The 
experience of the Administrative 
Procedures Committee, a joint 
legislative committee created with 
the passage of the “new” 
Administrative Procedure Act in 
1974'? has shown that many of the 
rules promulgated by agencies 
contain errors, are utterly without 
statutory authority, or else exceed 
the authority delegated to them by 
the legislature. 

During 1975 alone, the first year 
the committee was in existence, it 
found that over 95 percent of the 
rules reviewed contained errors and 
over eight percent either exceeded 
or lacked statutory authority." 
From 1975 through 1977 the 
committee uncovered 514 instances 
rules which 


of agency were 
promulgated without adequate 
statutory authority which 


required formal objection by the 
committee.!4 

Every instance of an agency 
adopting a rule which exceeds that 
agency's statutory authority 
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Legislative Oversight— 
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represents unjust and unwarranted 
regulation of activities within the 
State of Florida. The power to 
decide what the law shall be, 
including those activities which 
should be regulated, is constitu- 
tionally vested in the Florida 
Legislature by Article III, §1.' It 
has long been recognized that an 
essential aspect of the “legislative 
function” involves the exercise of 
discretion as to establishing policy, 
or deciding what the law shall be,'® 
and that the preservation of the 
powers of each of the three 
branches of government, free from 
encroachment by one on the other, 
is essential to the effective 
operation of our constitutional 
system of government.!” 


Provision Needed 


It might of course be argued that, 
since by general law the legislature 
has already established a joint 
committee to review administrative 
rules, the need for this 
constitutional provision no longer 
exists. This would be an incorrect 
conclusion because it would ignore 
new and essential aspects which 
will be brought to the process of 
legislative oversight through the 
adoption of Article III, §19. 

Initially and perhaps most 
importantly it will resolve, without 
the necessity of litigation, any 
question regarding the constitu- 
tionality of legislative oversight and 
standing to seek judicial review of 
agency rules. Even during the 
consideration of the bill which 
ultimately passed in 1977 and 
conferred standing upon the 
committee to seek judicial review 
of administrative rules,'® the view 
was expressed that any legislation 
authorizing the legislature’s 
designee to judicially challenge the 
validity of a rule would constitute a 
“clear violation of the principle of 
separation of powers.”!® While the 
constitutionality of the committee’s 
standing statute is not directly 
involved in this discussion, it is 
necessary to remember that, if 
Article III, §19, does not pass, this 
issue would surely be raised in any 
suit brought by the committee, 
thereby needlessly delaying a 
judicial determination of the 
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validity of agency rules. Therefore 
a brief discussion of this point is in 
order. 

The importance of a proper 

balance of power between the 
branches of government was 
discussed by the Florida Supreme 
Court in Modlin v. City of Miami 
Beach, 201 So. 2d 70, 73 (1967) 
wherein the court said: 
The distinction between legislative action, 
on the one hand and executive and judicial 
action on the other, is not difficult to 
define.... [L]egislative action prescribes a 
general rule for future operations, whereas 
judicial and executive action is typically 
concermed with applying the general rule to 
specific situations or persons. (Emphasis 
supplied.) 

It is precisely because an 
unauthorized administrative 
regulation goes beyond “applying 
the general rule to specific 
situations” that the promulgation of 
such a regulation goes beyond 
proper executive action. It intrudes 
on the legislature by prescribing 
what the general rule shall be rather 
than simply “applying the law” as 
established by the legislature. No 
one branch of government has the 
right to invade the sphere of the 
others.2° Further, the Florida 
Supreme Court long ago in In re 
Executive Communication 
Concerning Powers of Legislature, 
6 So. 925 (1887) pointed out the 
limits of executive power and 
stated: “The exact legal meaning of 
the word ‘executive’ has been many 
times authoritatively fixed and 
defined. It means a duty 
appertaining to the execution of the 
laws as they exist.” (Emphasis 
supplied.) 

When the executive prescribes 
policies which go beyond “the laws 
as they exist” by adopting rules 
without specific statutory 
authority, the executive has 
breached the separation of powers 
doctrine. Statutory standing under 
F.S. §11.60(1)(i) will allow the 
legislature to seek the preservation 
of the balance of powers and to 
safeguard its constitutional powers 
on its own behalf and that of the 
citizens of Florida, whom _ its 
members represent, by presenting 
the issue to the judiciary for a 
resolution. 

Opponents of legislative review 
would point to the United States 
Supreme Court’s decision in 
Buckley v. Valeo, 424 U.S. 1 (1976), 
which was a challenge to the 
Federal Election Campaign Act of 


1971 that created an eight-member 
commission, the majority of whose 
members were appointed by 
legislative leaders. Among other 
things, the commission had the 
power to institute civil suits for the 
violation of the Act, and the Court 
stated that vesting in the 
commission primary responsibility 
for conducting litigation “for 
vindicating the public rights” was 
unconstitutional. Proponents of 
legislative standing would 
distinguish the statute involved in 
the Buckley decision from the 
specific provisions of F.S. 
$11.60(1)(i) which limits the 
committee’s standing to _ suits 
brought “on behalf of the 
legislature or the citizens of 
Florida” in which the issue is one of 
preserving legislative powers from 
encroachment by the executive. 
Rather than the vindication of some 
nebulous public right, the 
legislative committee under FS. 
§11.60(1)(i) seeks, on behalf of the 
legislature, to preserve the 
legislature’s Own powers and to 
preserve the citizens’ rights to a 
proper balance of governmental 
power which the people of Florida 
have mandated by Article II, §3. 


Resolves Separation of Powers 


Suffice it to say here that without 
the approval of Article III, §19, 
arguments on both sides of this issue 
will persist. With the approval of 
Article III, §19, even the opponents 
of legislaffve standing will have to 
agree that the separation of powers 
doctrine is no longer an issue. In 
expressing the will of the people to 
resolve without protracted 
ligitation even the vaguest hint of a 
separation of powers controversy, 
Article III, §19, will not be unique.?! 

In addition to resolving the 
separation of powers issue, Article 
III, §19, will have other beneficial 
effects. Judicial review will be by 
the Florida Supreme Court or such 
other court as the Supreme Court 
designates by rule. It is entirely 
appropriate in a controversy 
between two branches of 
government that the matter be 
argued before and resolved at the 
highest level of the third branch. 
The review will be expedited in 
order to ensure that controversies 
between the legislature and 
executive do not linger, especially 
during the interim between 
sessions. Questionable rules which 
prompt judicial review will be 
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suspended pending judicial 
determination of their validity so 
that the people of Florida are not 
subjected to unauthorized 
regulation and the powers of the 
legislature are not usurped while 
the controversy is being resolved. 
Through the forum of a’ joint 
legislative committee with 
constitutional status, legislative 
oversight will continue throughout 
the year, just as agency rulemaking 
continues year-round. Yet before 
any controversy is brought to the 
attention of the judiciary, the joint 
committee must give reasonable 
notice to the agency involved in an 
effort to reach a resolution without 
resort to judicial review.” 

The concept of legislative review 
of agency rules is not new, and it 
should therefore be seen in_ its 
proper context. It exists today in 34 
states, the majority of which use the 
joint committee mechanism,”> and 
there is precedent for inclusion of 
this kind of provision in the state 
constitution.”4 

Indeed, in 1976 a_ proposed 
amendment to the Florida 
Constitution was presented to the 
people of Florida which related to 
legislative review of administrative 
rules.*> That earlier proposal which 
was defeated and the present 
proposal must be distinguished, for 
they bear no resemblance to each 
other. The concepts contained in 
the present proposal were not 
rejected by the people of Florida in 
1976 since they were not before the 
voters at that time. 


The 1976 amendment would not 
even have been located in Article 
ILI, the legislative article, but would 
have been contained in Article I, 
The Declaration of Rights. The 
previous proposal provided for 
outright nullification of rules by 
concurrent resolution of the 
legislature and for suspension of 
rules in a manner prescribed by 
law. A majority vote of the 
Governor and cabinet could have 
deferred any suspension until the 
next legislative session. There was 
no provision for judicial review in 
the 1976 amendment. 

Legislation to implement the 
1976 amendment was a_ passed 
during the 1976 Session,®* but the 
Governor vetoed this imple- 
menting legislation?’ as an 
unwarranted intrusion into the 
province of the executive and 
judicial branches.?* The Governor's 
concerns were apparently 
considered by the Constitution 
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Revision Commission since, as 
discussed above, Article III, §19, 
does not call for outright 
nullification of rules and 
specifically provides for judicial 
review as the mechanism by which 
these controversies will be 
resolved. The Governor’s concerns 
were apparently also met when the 
legislature conferred statutory 
standing upon the Administrative 
Procedures Committee during the 
1977 Regular Session with the 
enactment of F.S. §11.60(1)(i), 
since he signed that bill into law.?9 

It is entirely appropriate for the 
judiciary to hear disputes between 
the legislative and executive 
branches on the issue of the proper 
exercise of legislatively delegated 
authority..°. The preservation of 
legislative powers is essential to the 
constitutional separation of 
powers.*! With the passage of 
Article III, §19, this November, the 
electorate will confirm and 
strengthen the ability of the 
legislature, their elected 
representatives, to correct and 
prevent abuses of the rulemaking 
process by state agencies.*? In so 
doing, the separation of powers 
doctrine will be confirmed, 
excesses in the exercise of 
legislatively delegated authority 
will be curbed, and the judiciary 
will be called upon to expeditiously 
resolve disputes between the other 
two branches of government 
involving the extent of that 
delegated authority. Oo 
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The Florida Constitution 
Revision Commission’s proposal in 
Article III, §19, creating a joint 
legislative committee to bring 
about review of the rules of the 
various agencies brings into focus 
vital issues of constitutional law and 
of the very nature of the 
administrative process itself. The 
plan to grant standing in the 
Supreme Court to the joint 
committee is a far reaching 
proposal which would greatly 
empower the legislature at the 
expense of the executive and affect 
substantially the day-to-day 
operations of administrative 
agencies. One of the cornerstones 
of our constitutional jurisprudence, 
the doctrine of separation of 
powers is being lightly regarded in 
this proposed provision. Long ago, 
the first President of our small 
republic recognized this concept is 
fundamental to our freedoms. 
George Washington stated in his 
farewell address: 


It is important, likewise, that the habits of | 


thinking of a free country should inspire 
caution in those intrusted with its 
administration, to confine themselves within 
their respective constitutional spheres, 
avoiding in the exercise of the powers of one 
department to encroach upon another. The 
spirit of encroachment tends to consolidate 
the powers of all the departments in one, and 
thus to create, whatever the form of 
government, a real despotism.... (as quoted 
in Graham v. Jones, 3 So.2d 761, 797 (La. 
1941)). 


This article will discuss the 
problems of encroachment this 
provision would pose in_ the 
administrative context. It would be 
helpful at the start, however, to 
remind ourselves of the basic 
principles and goals which led to 
the creation of the executive 
agencies many years ago. A 
succinct statement of the genesis 


and rationale behind the 
administrative process this 
country appears in American 


Jurisprudence (1 Am. Jur. 
Administrative Law, §12) where it 
is pointed out that the agencies had 
their birth in necessity: 


[T]hey ... proceed from the increased 
functions of our various governments, the 
complexity of our modern social, economic, 
industrial systems, ... the necessity for 
constant supervision by experts and 
specialists and the experience acquired by 
such specialists in difficult and complicated 
fields, and the flexibility which is the mark of 
the administrative process in contrast to 
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either the legislative or judicial process 
(cases cited). 

We are all aware that the 
complexity of modern society and 
its technology which gave rise to 
this need a hundred years ago has 
only increased manyfold in the 
intervening years. The “flexibility 
which is the mark of the 
administrative process” is needed 
now more than ever. 


The courts, both federal and 
state, have recognized this in recent 
decisions. The Supreme Court of 
Florida, for instance, in the case of 
State Department of Citrus v. 
Griffin, 239 So. 2d 577 (Fla. 1970) 
reviewed the legal tests for valid 
exercise of authority by an 
administrative agency and _ then 
concluded: 


This Court has always been of the view that 
these tests must be tempered by due 
consideration for the practical context of the 
problem sought to be remedied, or the 
policy sought to be effected. (239 So.2d at 
580) 


One of the most recent Florida 
cases discussing these basic goals 
and the permissible authority of an 
administrative agency was 
Department of Legal Affairs v. 


/agency. The 


Rogers, 329 So. 2d 257 (Fla. 1976). 
At issue was the constitutionality of 
Florida’s “Little FTC Act,” F.S. Ch. 
501, Part II. Both the majority and 
concurring opinions pointed out 
that the complexity of consumer 
regulation was such that a precise 
and comprehensive statute which 
gave no flexibility on a case-by-case 
basis to the enforcing agency would 
not accomplish the regulatory 
purpose. The myriad and many- 
faceted schemes of deceptive trade 
practices could not all be 
anticipated by precise legal 
language and if flexibility were not 
allowed, most of the practices 
would escape regulation. The court 
pointed out that in the previous case 
of State v. Griffin, it had stressed 
the broad public purpose to be 
accomplished by the act under 
review. It had concluded flexibility 
was the very life blood of the 
court stated: 
“Obviously, the very conditions 
which may operate to make direct 
legislative control impractical or 
ineffective may also, for the same 
reasons, make the drafting of 
detailed or specific legislation 
impractical or undesirable.” 

Seventy years ago the Florida 
Supreme Court had recognized the 
necessity of flexibility in the 
administrative process in wrestling 
with the complexities of regulation 
in the case of State v. A.C.L.R. Co., 
56 Fla. 617, 47 So. 969 (1908). The 
court observed that often the 
practices to be regulated “may be 
such that only a general scheme or 
policy can with advantage be laid 
down by the Legislature, and the 
working out in detail of the policy 
indicated may be left to the 
discretion of administrative or 
executive officials.” Justice 
Roberts quoted this approvingly in 
his 1976 opinion in the Rogers 
decision. The concurring opinion in 
that recent case pointed out further 
that the very fact of specificity in 
prior consumer regulations statutes 
is what made them ineffective and 
concluded: “Florida’s declaration 
of commercial policy need not be 
made rigid to the point of 
ineffectiveness, but may be ‘fleshed 
out’ by administrative action to 
meet changing circumstances 
within out borders.” 


Lessens Flexibility 
The whole thrust of proposed 
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Article III, §19, runs counter to this 
judicial trend of allowing flexibility 
in the administrative process. This 
constitutional proposal in effect, 
would provide that a small minority 
of the legislature (one committee) 
can make the complex legal 
decision that an agency’s “fleshing 
out” of the law by rule is illegal and 
contrary to what the legislative 
majority (which possibly included 
no person on the committee) 
intended. This committee is then 
conferred special status to do what 
no other citizen in Florida can do: 
go directly to the Florida Supreme 
Court to urge the committee’s 
interpretation of the agency rule. 
Immediately, under the proposal, 
the rule must be suspended by the 
mere initiation of the proceeding, 
and remains suspended during the 
pendency of the litigation. How this 
proceeding contravenes the long 
established legal principle of 
separation of powers will be 
discussed further. At this point, 
however, the policy itself should be 
examined. 

The people of Florida are of 
course legally free to place any new 
provision (which comports with the 
United States Constitution) in their 
organic law. It is not legally 
pertinent to rejoin “that’s not 
constitutional,” since they are 
drafting a constitution. However, 
there are some hallowed principles 
of American law and government 
which have worked well over the 
years and which should not be 
lightly discarded. There are also 
some very practical needs 
associated with the day-to-day 
operation of administrative 
agencies which the above Florida 
court opinions have recognized. 
These principles may be tampered 
with only at the expense of effective 
regulation and fairness to the public 
in many cases. All would agree that 
increased government effective- 
ness and fairness are the purpose of 
any consitutional proposal. 

The fact that the privileges 
granted in Article III, §19, are 
granted to one legislative 
committee only should be 
scrutinized closely. What does this 
do, practically? It gives tremendous 
legal power and standing to a small 
group within the legislature. It says 
they know what the legislature 
intended at any given time in the 
past (a legislature of which they 
may not have been a member) and 
can proceed to legally act on this 
“divination.” The law this 
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country has never accorded the 
views of individual members or 
groups of members of a legislature 
this status in determining what the 
majority intent of that body was. 
This is true even when _ the 
statements were uttered in their 
official capacity, in debate on the 
floor of the legislature. The reason 
for this rule is obvious, as explained 


in American Jurisprudence (73 Am. 


Jur. 2d, Statutes, §173): 


[T]he general rule is that the statements and 
opinions of legislators uttered in a legislature 
are not appropriate sources of information 
from which to discover the meaning of the 
language of a statute passed by such body. A 
reason for this rule is that it is impossible to 
determine with certainty what construction 
was put upon an act by the members of a 
legislative body that passed it, by resorting 
to speeches of the individual members 
thereof, since those who did not speak may 
not have agreed with those who did, and 
those who spoke might differ from each 
other. 


This legal principle, as a practical 
matter, has much merit in the 
context of administrative law and 
this constitutional proposal. We 
cannot assume the Florida joint 
committee, charged with legislative 
oversight pursuant to Article III, 
$19, will have the same view as the 
legislature on the broad policy 
objectives of any particular agency 
they are “watching over.” These 
broad policy objectives, as 
explained by Justice Roberts in the 
Rogers case, and, before him, 
Justice Carlton in the Griffin case, 
are very important to a 
consideration of whether 
administration action has strayed 
beyond the purpose of the law. It is 
a very thorny and complex legal 
question which traditionally an 
aggrieved member of the public 
has been able to raise in the courts 
for the protection of his interests. A 
small group of legislators has 
neither the legal interest to raise the 
question nor any speical ability to 
divine the legal answer over a 
member of The Florida Bar, for 
instance, acting in a proper case for 
a client, or the courts themselves. 
And there are many dangers. Those 
very members of the legislature 
who fought giving the agency the 
authority it finally won by law can 
now revisit the question by using 
membership on the joint committee 
to thwart the legal exercise by the 
agency of its sanctioned authority 
which they opposed. Observers 
have pointed out that legislative 
oversight committees tend to be 
attractive to members with strong 


views that administrative agencies 
generally are dictatorial and with 
far too much authority. It is seen 
that such a view could be at wide 
variance from what Justice 
Roberts, for instance, concluded as 
the broad regulatory intent of the 
legislature in enacting the “Little 
FTC” law. In short, it is highly 
important that a small minority of 
legislators not be given 
constitutional authority with regard 
to determining the will of the whole 
legislature. The legislative majority 
can always correct an aberrant 
agency by changing the law under 
which it operates, reducing its 
authority or its appropriations, or 
abolishing the agency completely. 
There are also the effective and 
constitutional means, under the 
statutes, for joint cooperation 
between the agencies and 
legislative oversight committees to 
ensure that the intent of the 
legislature is not being lost in 
administrative bureaucracy (see, 
however, the review authority of 
F.S. $11.60, which is of doubtful 
constitutional validity). 


Power Has Safeguard 


It should additionally be pointed 
out that every grant of power to the 
legislature in our porposed state 
constitution (See, e.g., Article III, 
§1) has behind it the safeguard that 
such power is being exercised by a 
body which fairly represents all of 
the people of Florida. Extensive 
provisions have been written in the 
new constitution prescribing strict 
requirements for periodic 
reapportionment of the legislature 
even to the point of requiring 
certain standards for length of 
district boundaries to avoid 
gerrymandering. This shows the 
deep concern of the framers with 
regard to. the fair apportionment 
principle. Article III, §19, would 
throw all of this to the winds and 
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lodge tremendous legislative power 
in a small group, appointed by the 
legislative leadership, which could 
possibly reflect the views only of 
Dade County, for instance, on the 
vital issue of regulation of business. 
We should not be under any 
illusions; the administrative agencies 
are executing laws dealing with 
very explosive issues which often 
expose a raw nerve in the fabric of 
government. The formulation of 
state legislative policy in these 
situations should be exercised only 
by a body truly representing all the 
people of Florida. It is noted that 
the executive functions in the 
constitution are placed under the 
direct supervision of elected 
officials. 

In addition, there is a long and 
hallowed tradition in Anglo- 
American law that a_ present 
legislature (even a majority) is the 
least qualified to determine the 
intent of past legisltive enactments. 
The contrary view is the fatal 
premise of proposed Article III, 
§19. It would seek to return the 


State of Florida to the concepts of 
13th century England, where the 
lawmaker (at that time, the King) 
also retained powers regarding 
interpretation of law. See 
Plucknett, A Concise History of the 
Common Law, 328-30 (5th Ed. 
1956). Thus, King Henry III warned 
the Bishop of Durham: 
[I]n view of the fact that the 
interpretation of laws and customs belongs 
to us and our nobles, and none other, we of 
the counsel of our nobles forbid you, as you 
would desire to use those royal liberties 
which you pretend are yours, to put any 
interpretation on them contrary to the laws 
and customs current in our realm. Id at 329. 
As the lawmaking power shifted 
from the King to Parliament, the 
British still continued to invest the 
lawmakers with the power of 
interpretation. This was a principle 
recognized by the common law 
courts. In fact, in the 14th century, 
many of the high judges served at 
the same time as members of 
Parliament. This led to the famous 
statement by Chief Justice 
Hengham in 1305, when counsel 
before him argued for a certain 
interpretation otf a statute: “Do not 
gloss the statute, for we know better 
than you; we made it.” (Id., at 331) 
Of key importance, however, is 
the fact that as the common law 
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system developed in England, the 
view that the lawmaker should also 
interpret statutes was soundly 
rejected in favor of judicial 
interpretation. Lord Halsbury, at 
the beginning of this century, 
explained the reasons. See Hilder v. 
Dexter (1902) A.C. 474 at 477; 
Plucknett, supra, at 330; 
Frankfurter, A Symposium on 
Statutory Construction: Forward, 3 
Vand. L. Rev., 365, 366 (1950). 
Halsbury stated: 


I have more than once had occasion to say 
that in construing a statute I believe the worst 
person to construe it is the person who is 
responsible for its drafting. He is very much 
disposed to confuse what he intended to do 
with the effect of the language which in fact 
has been employed.... (emphasis supplied) 


The proponents of Article III, 
§19, wish to return to the dawn of 
the common law system, to put the 
Florida Legislature in the position 
of Chief Justice Hengham as both 
legislator and interpreter. Mr. 
Justice Frankfurter used Chief 
Justice Hengham’s 1305 quote to 
illustrate the modern view that: 
“The divorce of the functions of 
authorship and_ interpretation 
becomes of profound importance 
when such divorce is one of the 
great safeguards of a free society.” 
See Frankfurter, supra, at 366. 

These are some of the reasons the 
separation of powers concept is not 
just a dusty intellectual theory. It 
was seen as a “safeguard of free 
society” long before Justice 
Frankfurter’s ringing comments. 
We have already noted the 
comments of our first President, on 
the occasion of his farewell address. 
Florida’s early founders felt the 
same way. The state’s first 
Constitution of 1838 had a specific 
provision regarding separation of 
powers, which principle of course 
has appeared in each of our six 
constitutions. It has been referred 
to by our highest court as that great 
“tribune plan of sovereignty.” (See 
opinion of Mr. Justice Thornal in 
Adams v. Gunter, 238 So. 2d 824 
(Fla. 1970). 

In sum, Article III, §19, 
authorizes an encroachment, by 
means of delegated legislative 
power to a small group of persons, 
into the powers of the executive and 
judicial branches of government. 
Such a provision, I believe, would 
merit serious concern among our 
founding fathers, state and federal, 
that one of the hallowed safeguards 
of our American system was being 
dangerously tampered with. oO 


THE FLORIDA BAR JOURNAL 


: 
| 
| 
| 


In a few days, the voters of 
Florida will have their first 
opportunity in history to end the 
Florida cabinet system which has 
shackled the Governor and reduced 
the effectiveness and efficiency of 
the executive department at great 
cost to the taxpayers for years. At 
this time more than ever, it is 
important for the members of The 
Florida Bar to review the history, 
development and problems of that 
truly unique feature of Florida 
government — the plural executive 
we call the cabinet. 

Although historically the 
executive in state government has 
been overshadowed by the 
legislative department, the last 
century has seen a great growth in 
the importance of the executive, 
and the governors of the various 
states are now firmly established in 
the eyes of the public as the central 
focusing point of state government. 
Unfortunately, in Florida the real 
powers of the Governor are not 
commensurate with the responsi- 
bility vested in him. His six chief 
administrative aides are elected and 
often do not agree with the 
Governor on issues of import and 
tend to work toward their own 
selfish ends. The resultant friction 
and lack of true teamwork with the 
Governor by top administrators 
surrounding him have made the 
executive department weaker and 
less effective than it might 
otherwise be. This in turn has 
allowed the legislative department 
to continue to dominate the 
executive in an age when an 
effective executive is of more 
importance than ever and _ is 
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actually considered by the people 
as the stronger force in state affairs. 

While many states elect a number 
of the chief administrative aides to 
the Governor, only in Florida is 
there a cabinet system of 
government dominated by six 
administrators which has 
developed over the years into what 
is a plural executive. Between 1885 
and 1968, the legislature created 
many ex officio boards and vested 
in the hands of the six 
administrative officers a great deal 
of the general executive power of 
the state. During this period, the six 
administrators sitting with the 
Governor as members of the 
various boards became known as 
the “cabinet.” The “cabinet” had no 
official status as such as late as 1967, 
the Attorney General stated in one 
of his opinions that “The ‘cabinet... 
is not a legal entity nor a public 
body, nor is it even a deliberative 
body.”! This cabinet system was 
contrary to the intent of the framers 
of the 1885 Constitution, but it was 
never challenged in the courts.? By 


1968, the system had become so 
entrenched that it was sanctioned in 
the new constitution revised that 
year. Article 4, §4 of the 1968 
Constitution, states: 


There shall be a cabinet composed of a 
secretary of state, an attorney general, a 
comptroller, a treasurer, a commissioner of 
agriculture and a commissioner of 
education. In addition to the powers and 
duties specified herein, they shall exercise 
such powers and perform such duties as may 
be prescribed by law. 

In 1968, the cabinet and the 
Governor were members of 35 
boards and commissions and 
together comprised the total 
membership of 28 of these. The 
total number on which each official 
served was as follows: the 
Treasurer, 30; the Governor, 29; the 
Attorney General, 29; the Secretary 
of State, 23; the Commissioner of 
Education, 21; the Comptroller, 20; 
and the Commissioner of 
Agriculture, 20. These boards and 
commissions were created by the 
legislature over the years and 
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exercised vast powers delegated 
over the budget, personnel, 
purchasing, secondary and higher 
education, conservation, highways, 
law enforcement and many other 
critical activities of the state. On 
any of these boards and 
commissions, the Governor’s vote 
was no greater than that of any 
other member. 

In the revision work that went on 
leading to the 1968 Constitution, 
this disorganized executive mess 
did not go completely unnoticed 
despite the fact that the revised 
1968 Constitution gave formal 
sanction to the cabinet system. In 
1967, while addressing the Florida 
Council of 100, the then-chairman 
of the Florida Constitution 
Revision Commission and now 
past-president of the American Bar 
Association, Chesterfield H. Smith, 
called for the elimination of the 
elective cabinet and the initiation of 
a cabinet appointed by the 
Governor.’ Smith was quoted as 
saying, “Now we have seven little 
dwarfs running in seven 
directions.” His attack drew a 
standing ovation from the Council. 

The revisers paid little heed to the 
feelings of Chesterfield Smith on 
this matter, but they did indicate 
some recognition of the problem 
existing in the executive by placing 
in the new constitution a defined 
framework for the executive. 
Article 4, §6, of the 1968 Florida 
Constitution, limits the executive 
branch of state government to not 
more than 25 departments, 
exclusive of those provided for in 
the constitution, and goes on to 
state: 


The administration of each department, 
unless otherwise provided in _ this 
constitution, shall be placed by law under 
the direct supervision of the governor, the 
lieutenant governor, the governor and 
cabinet, a cabinet member, or an officer or 
board appointed by and serving at the 
pleasure of the governor. . . . 


Following the adcption of the 1968 
Florida Constitution, the legislature 
enacted the Governmental 
Reorganization Act of 1969. This 
Act as amended reorganized the 
executive branch of state 
government so that today there are 
21 departments defined by the 
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legislature and three constitutional 
boards or commissions. The heads 
of five of these departments are 
individual cabinet members. The 
Department of State is headed by 
the Secretary of State; the 
Department of Legal Affairs is 
headed by the Attorney General; 
the Department of Banking and 
Finance is headed by the 
Comptroller; the Department of 
Insurance is headed by the 
Treasurer; and the Department of 
Agriculture and Consumer Services 
is headed by the Commissioner of 
Agriculture. Of the remaining 19 
departments, boards and 
commissions, the Governor 
appoints 10 of the heads of 
departments or the members of the 
ruling board or commission. Of the 
remaining nine, the Governor and 
cabinet together are the heads of 
the departments or jointly exercise 
the power of appointment of all but 
one. That one is the State Board of 
Administration which is composed 
of the Governor, Treasurer and 
Comptroller. 


Governor Controls Little 


It is startling to see how truly 
weak the Governor is in the 
executive branch of government in 
Florida. From the foregoing, it can 
be seen that the Governor has 
authority and control over only 10 
of the 24 departments, boards and 
commissions composing the 
executive branch of government. 
He has no sayso whatsoever in the 
affairs of the Department of State, 
Department of Legal Affairs, 
Department of Banking and 
Finance, Department of Insurance, 
and Department of Agriculture and 
Consumer Services. The Governor 
has only one vote among many in 
directing the fate of the 
Departments of Education, 
Criminal Law Enforcement, 
Revenue, General Services, 
Highway Safety and Motor 
Vehicles, Natural Resources, and 
Administration and the Parole and 
Probation Commission. Even more 
startling is the fact that under the 
present constitution, the Governor 
could be excluded by the whim of 
the legislature from any role in the 
supervision and control of the 
departments of the executive 
branch of government except 
boards and commissions where the 
constitution specifically gives him a 
role. To say that this is absurd is an 


understatement! 

After World War II, about two- 
thirds of the states established 
“Little Hoover” commissions to 
study the problem of the sprawling 
and disintegrated nature of most 
state administrative organizations. 
The basic principles which have 
come from these numerous 
movements and studies were well 
summarized by the Council of State 
Governments: 

In our democratic society, an executive 
branch should be organized with two main 
objectives; first, it should perform with 
maximum effectiveness and efficiency the 
tasks laid upon it. Second, it should be 
politically responsible, in practice as well as 
theory. Neither of these objectives can be 
obtained if the executive branch consists of a 
sprawling mass of uncoordinated agencies. 
The executive should be reorganized so that 
it can function as a unit. The way to get unity 
is to establish a clear administrative 
hierarchy headed by a popularly elected 
chief executive — in this case a governor — 
upon whom the attention of the people can 
focus and from whom all administrative 
authority will flow. By making the governor 
responsible for administration and giving 
him authority commensurate with 
responsibility, the twin goals of 
administrative effectiveness and_ political 
responsibility can be achieved.5 

These principles were endorsed in 
1955, by the U.S. Commission on 
Intergovernmental Relations,® and 
to a large extent they have been 
followed in the 1947 Constitution of 
New Jersey and in the constitutions 
of Alaska and Hawaii. Article V of 
the Model State Constitution is the 
purest example of how the basic 
principles can be constitutionally 
set forth.? Under that model, only 
the Governor is elected, and he has 
the power to appoint and remove 
the heads of all administrative 
departments which function under 
the executive branch. 

Except for Chesterfield Smith’s 
trumpet in 1967, the process in 
Florida of bringing the executive 
department in line with the national 
thinking on a strong and efficient 
executive has not gotten anywhere 
until this year. It is hard to believe 
that way back in 1943, a Joint 
Economy and Efficiency 
Committee of the Florida 
Legislature compiled a_ report 
highly critical of Florida’s cabinet 
system. Referring to the six elective 
administrative officials and the 
Governor, their report made this 
assessment: 

Executive responsibility is here spread 


among officials who are independent of 
each other and responsible only to the 
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electorate. These six elective officials serve 
as the Governor’s Cabinet through which 
coordination in governmental executive 
activity is supposed to be obtained. 

But it may be obtained only by agreement. 
The Governor, charged by the Constitution 
as Florida’s chief executive, has no direct 
authority over the cabinet or the activities of 
the several departments headed by these 
Cabinet members. Only through 
prestige, personality and party leadership 
can the Governor assume the responsibility 
vested in him by the constitution but also 
denied him by that same instrument in 
providing for the election of Cabinet 
officials. Fortunately, the position of the 
Governor on the whole has been such that 
coordination has been the rule. To prevent 
friction from occurring, action is sometimes 
postponed or not taken. This “do-nothing” 
may be worse than friction. But friction, 
independence of action, and failure to act 
have occurred in the past and there’s no 
guarantee they will not again develop in the 
future.® 


Commenting on the ex officio 
boards, the report had this to say: 


... such boards are inefficient administrative 
agencies. Students of governmental 
structures and functions are universal in 
condemning them as administrative 
agencies. For purely advisory purposes, for 
quasi-judicial purposes, or for a simple 
direct function not requiring extensive 
administrative machinery, ex officio boards 
are sound and can be successfully used. 

But to entrust to ex officio boards some of 
the most significant and extensive of 
administrative activities of the State of 
Florida is both unwise and unsound. The 
lack of direct authority, the possibility of 
(and fact of) internal dissension, and the 
excessive demands made upon the time of 
the officials who comprise the boards all 
tend to make them poor administrative 
agents. 

Florida entrusts much important business 
to ex officio boards. In so doing, it places 
heavy and almost immeasurable demands 
upon the few which it charges to make up 
most of the boards.® 

In spite of this, the people generally 
believed the Governor to be the chief 
executive in fact as well as in name. It was 
taken for granted that he was responsible for 
the efficient and economical administration 
of the state’s affairs.'° 


If government is to be responsive to 
popular will and thus controllable in the 
democratic sense, it must be capable of 
being understood by its citizens and must not 
impose undue tax burdens engendered by its 
size and complexity."! 


For 35 years this report collected 
dust in Florida libraries, but now 
the voters of Florida have the 


opportunity to strengthen the 
executive department of 
government and place it in its 
proper role in the system of checks 
and balances necessary for good 
and efficient government. The 1978 
Florida Constitution Revision 
Commission has placed on the 
ballot in November an amendment 
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which would eliminate the six 
elective cabinet officers and place 
total control of the executive 
department of the government in 
the hands of the Governor where it 
belongs. If passed, this amendment 
would do away with the plural 
executive, restore economy and 
efficiency to the executive 
department and give the Governor 
the authority and responsibility 
most citizens falsely believed he has 
had all along. 

Vociferous protests of those 
entrenched within the system 
should no longer be permitted to 
hide the weakness of the cabinet 
system and prevent long needed 
reforms. Nor should the personality 
and politics of any one Governor be 
allowed to influence the obvious 
need for delegation of authority to 
the Office of Governor. The 
legislative and judicial departments 
along with the voters will provide 
the necessary checks and balances 
on any Governor. To continue the 
Florida cabinet system will not add 
to the checks and balances on the 
Governor — it will keep him largely 
an impotent figurehead. 

It is time for the members of The 
Florida Bar to speak out for an end 
to the system and call for the voters 
to vote for Revision No. 4 as it will 
appear on the ballot. With a little 
effort on the part of those 
concerned, the Florida cabinet 
system can at this time be retired to 
the museum of historical mistakes. 
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HOW TO MAKE MONEY 
PRACTICING LAW 


By Voiney F. Morin 


A book first published in 
1966, but this new Sixth Edition 
is aS up-to-date as a new 
hairstyle. The price of $14.95 
seems high, but every other 
page contains a nugget as to 
how to increase earnings from 
a law practice. The book is 
highly readable, practical, and 
is a great refresher course, 
from Ivar Publications, P. O. 
Box 1855, Los Angeles, 
California 90028. 


The author's main thrust — 
to have a zero accounts 
receivable balance by the use 
of deposit fees — is intriguing. 

This “method” may not work 
in all situations, but any 
progress would result in a 
higher collection ratio for fees 
charged. The author points out 
that equipment for a modern 
secretary station will probably 
cost from $10,000 to $20,000, 
and payments must be met. He 
clearly explains practical 
methods of attracting legal 
business in an ethical manner, 
and, more important, how to 
keep clients after original 
engagement. 


The sections on public 
relations cover involvement 
with client, staff and other 
attorneys. These sections 
should be read and reread by 
every lawyer in public or 
private practice. Morin’s 
statements are a unique blend 
of psychological principles 
and personal experience. 

The author clearly has some 
tried and proven methods. The 
book will make you stop and 
reexamine your own methods 
of operation and unless you are 
a successful genius, you will 
find some ideas to adapt into 
your own system. The cost of 
the book can be earned from 
better relations with your next 
client. 


Over 2000 years ago Petronius, a 
Roman satirist, is said to have 
exclaimed: “We tend to meet any 
new situation by reorganizing; and 
a wonderful method it can be for 
creating the illusion of progress 
while producing confusion, 
inefficiency and demoralization.” 

The proposal to abolish Florida’s 
unique elective cabinet system! 
engendered some of the hottest 
debate of any issue considered by 
the Constitution Revision 
Commission. A number of 
alternative proposals were 
discussed, including eliminating or 
combining certain cabinet offices, 
abolishing only the collegial 
functions of the cabinet, and 
changing the cabinet from an 
elective to an appointive body. 
However, as finally adopted by the 
Commission, Revision No. 4 would 
totally eliminate both the cabinet as 
a collegial body and the individual 
cabinet offices. 

While this proposal has gained 
the editorial support of many of the 
state’s newspapers,? a number of 
public opinion polls have indicated 
that the state’s voters strongly 
support an elected cabinet.’ 
Nevertheless, it is interesting to note 
that this proposal was brought to 
the Commission by appointees of 
Governor Askew who were 
apparently of that political 
philosophy or responding to the 
Governor since there was 
absolutely no public outcry for 
abolition at the public hearings. 
Unlike some of the other proposals 
which will be submitted to the 
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By William L. Boyd IV 


voters on the November ballot, the 
proposal to abolish the cabinet 
raises broad policy issues rather 
than technical legal issues. In 
general, arguments for retention of 
the cabinet fall into three expansive 
categories: the greater accessibility 
of six cabinet members, the 
accountability of cabinet officers, 
and the need for a system of checks 
and balances on the power of the 
Governor. 


Accessibility 


One of the first reasons generally 
given for retaining the cabinet 
system is the relative ease with 
which a citizen can make personal 
contact with a cabinet member. In 
contrast, due to the obvious time 
pressures on the Governor, it is 
often impossible for the average 
citizen to bring a problem directly 
to the chief executive. In most 
cases, contact with the Governor 
must be made through his aides 
who have been appointed by him 


rather than elected by the public. 
While this arrangement may be 
necessary, it clearly limits the 
citizens’ direct access to an elected 
executive official. Abolition of the 
cabinet would only exacerbate this 
situation by increasing demands on 
the Governor’s schedule and 
eliminating alternative sources of 
access for the public. 

The fact that a citizen has access 
to six individual cabinet members 
and the Governor, all with varying 
political philosophies, fields of 
expertise and constituencies means 
that a much broader spectrum of 
political views will find 
representation at the highest levels 
of government. 

Critics of the system have never 
suggested that it does not offer 
expanded access to the executive 
branch. In fact, acommon criticism 
is that it allows too much access to 
various groups such as_ banking 
interests or insurance companies 
which may be influential in the 
election of the Comptroller or 
Treasurer. This criticism does not 
explain ‘why such groups could not 
exert just as much influence behind 
the scenes to ensure the 
appointment of a sympathetic 
official by the Governor if the 
elective cabinet were abolished. On 
the whole, it seems more desirable 
to have such interest groups 
operating in an open. electoral 
process. 

In other ways, too, the existing 
cabinet system is more Consonant 
with the recent trend toward 
government in the sunshine. At 
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present, the cabinet meets twice a 
month to carry out its collegial 
functions and vote on broad policy 
issues. These meetings are open to 
all citizens and provide an effective 
forum for public participation. In 
the absence of this forum, major 
policy decisions might well be 
made in private by the Governor 
and his appointed aides and 
administrators. Of course, a 
collateral benefit of our present 
“exposed” governance is the 
education of the electorate as to the 
qualities of future gubernatorial 
candidates. 


Accountability 


Another major point of 
contention between supporters and 
critics of the cabinet is whether 
centralization of power in one 
official, the Governor, would lead 
to greater accountability to the 
public. In theory, if the cabinet 
were abolished, the Governor 
would be held accountable for all of 
the mistakes of his administration. 
In fact, the Governor is not likely to 
be held responsible for every abuse 
committed by one of his appointed 
officials and there is no direct 
mechanism available to the voters 
to remove an appointed offender 
from office. Under such 
circumstances, the public would 
have to indirectly rely on pressure 
on the Governor to replace the 
appointed official. Conversely, a 
corrupt or incompetent Governor 
could evade responsibility for his 
own mistakes by holding one of his 
subordinates liable. Arguably it 
would be judicious to disperse the 
risk of executive corruption by 
continuation of our present system. 
Florida’s recent experience with its 
cabinet has certainly proven that 
the present system is workable 
regardless of the caliber of the 
individual officeholders. In 
essence, appointive officials have 
no reason to be as responsive to the 
citizens of the state as elected 
officials. 

Finally, since the individual 
cabinet officers are responsible for 
performing certain clearly defined 
functions in addition to their 
collegial responsibilities, it is easier 
for the public to determine exactly 
where the burden should be placed. 
The public will also receive the 
benefit of an executive who will 
already have or will certainly 
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develop significantly more 
expertise in his limited area of 
responsibility than would a 
governor charged with overview 
and administration of every single 
agency in state government. And, in 
those instances when a_ public 
policy decision must be made by 
the collegial body, the seven 
officials unquestionably bring a 
collective assemblage of political 
experience and knowledge which 
far surpasses that which the 
Governor could muster. 


Restraint on Governor’s Power 


Traditionally in our American 
political system, the legislative and 
judicial branches of government 
have served as checks on the power 
of the executive. In Florida, the 
cabinet serves as additional check 
on the Governor’s power. Governor 
Askew and other critics of the 
cabinet argue that this restraint is no 
longer necessary since the 
legislature has attained a more 
prominent role and_ that the 
Governor is unduly hampered in 
carrying out his campaign promises 
and dealing with the legislature.‘ 

In fact, the restrictions on the 
Governor’s power may be more 
imagined than real. For example, 
the Governor now has absolute 
control over nine major state 
agencies: the Department of 
Business Regulation, the 
Department of Commerce, the 
Department of Community Affairs, 
the Department of Health and 
Rehabilitative Services, the 
Department of Transportation, the 
Department of Environmental 
Regulation, the Department of 
Offender Rehabilitation, the 
Department of Citrus, and the 
Department of Professional and 
Occupational Regulation. 
Additionally, the Governor has day- 
to-day control over the Department 
of Administration. These 
departments include some of the 
largest and most important 
agencies in state government. In 
contrast, the other cabinet 
members have very limited areas of 
responsibility and control much 
smaller budgets. 

In addition, there are no legal 
restrictions on the Governor's 
ability to take any position with the 
legislature on any issue in order to 
achieve his legislative program.® 
Restrictions in this area, if they 


exist, are self-imposed. Certainly 
Governor Askew's own experience 
has been one of achievement in 
reaching his legislative goals, and 
this success was never more 
obvious than during the 19758 
legislative session. 

While the legislature serves as an 
effective check on the Governor in 
many areas while it is in session, the 
legislature only convenes for 60 
days during the year and its control 
over the day-to-day administration 
of state government is limited. It is 
here that the cabinet serves a 
necessary function as a check on the 
abuse of power by the Governor. If 
the proposal adopted by the 
Constitution Revision Commission 
is accepted by the voters, the 
Governor will have the power to 
appoint the heads of all state 
departments not already under his 
own direct superision or the 
supervision of the Lieutenant 
Governor.’ In practice, then, the 
Governor would have almost 
unchecked power over every state 
agency since his appointees are 
directly answerable to him. 
Obviously, this would strengthen 
the Governor's position substan- 
tially by eliminating divergent 
viewpoints. However, opponents 
of the cabinet system have failed to 
show that this is either necessary or 
desirable. The Governor is 
presently the supreme executive 
officer of the state,* but there is no 
need to make him the only elected 
executive officer. 


Conclusion 


Whatever real problems exist 
with Florida’s present cabinet 


William L. Boyd is 
a member of 
Mahoney, Hadlow 
& Adams, Tallahassee. 
He graduated from 
Ripon College in 
1962 with a B.A. in 
philosophy and 
from Marquette 
University School of 
Law in 1965. with a 

ID. 

He is a member of The Florida Bar's 
Constitution Committee, State Bar of 
Wisconsin, American Bar Association and 
the Tallahassee Bar Association. He is author 
of “Surveyor’s Liability for Mistake in a 
Survey and the Statute of Limitations” in the 
June 1975 issue of Surveying and Mapping 
and “Florida Power Plant Siting Act and the 
Coastal Zone Management Act” in the Bar 
Journal, December 1977. 


| 
641 


An Appointed Cabinet 


system are not likely to be solved by 
the total elimination of that system. 
While it has been suggested by 
some cabinet critics that Florida’s 
system is unique because it is 
unworkable, in fact, the trend in 
other states is toward a cabinet 
system of some type. Thirty-six 
states today have cabinets as 
opposed to 26 states in 1969.° 

A more judicious approach 
would be to deal with the real 
problems generated by the present 
system while preserving the 
worthwhile features of that system. 
In this regard, it is essential for 
critics to recognize which strengths 
and weaknesses in the system 
would result from the individual 
officeholders at a given time and 
which are inherent in the system. 
When the state is blessed with an 
honest and competent Governor, 
the dangers of centralizing all 
executive power in one individual 
may seem to be exaggerated. In the 
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same view, past experience with 
dishonest, incompetent cabinet 
members may lead to condem- 
nation of the whole system. 
Similarly, many of the evils 
which cabinet opponents hope to 
cure are unrelated to the system of 
government. Special interest 
groups will always find a way to 
influence government decisions; 
and, indeed, this influence may be 
increased if appointed officials 
replace the elected cabinet 
members. There will always be 
government officials who seek to 
avoid responsibility for their 
actions or decisions, whether they 
are appointed or elected. In the 
final analysis, the most important 
consideration may be that the 
citizen’s right to vote is his greatest 
protection against government’s 
abuse of power. Reubin 
O’Donovan Askew probably 
presented the best arguments in 
favor of the elected cabinet, 
however, while a commissioner on 


the 1968 Constitution Revision 
Commission. 
First, I am convinced that the vast 


majority of the people not only want to 
retain our elected cabinet, but consider it 
most desirable, and want. . .to retain the right 
to speak on the election of each cabinet 
member. And I can ill afford the luxury of 
some who have not sought political office to 
completely ignore what we may think are 
the paramount wishes of the people that we 
represent, including the entire State of 
Florida. 


Secondly, ... Florida has prospered under 
our system. And I defy any on the other side 
to show where we would have been so much 
better off, whereas in many other states 
with appointed cabinets, they are in financial 
difficulty. And what better test, my friends, 
is there for any proposal than the test of 
time? And that test has shown that our 
elected cabinet system works, and works 
well. 


And thirdly, it has been pointed out that 
our present system lends to continuity and 
stability of programs, which is most 
desirable. And furthermore, it provides 
strong leadership in particular areas of our 
economy, where I challenge that you would 
have the same strong leadership under an 
appointed cabinet. 


And fourthly, ... we ... have a strong 
Governor in Florida. And while I agree that it 
should be made ever stronger, . .. we cannot 
do it at the expense of sacrificing an integral 
part of our system that has over the years 
furnished Florida a sound executive 
composition. 


And lastly, any change is not 
necessarily for the better. Certainly I am not 
afraid of change, nor do I think is any 
member of the commission. A wise man 
once said that the only inevitable thing is 


change. And many changes we have made in 
this draft in my opinion are sound and good. 
But I respectfully submit to you that this 
particular suggested change is not one of 
them. We have a working system. The 
burden is upon the proponents of this 
substitute amendment to justify the need 
for the change, and they have failed to do 
so.!° O 
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before Constitution Revision Commission, 
Orlando, Florida, September 1, 1977. 

5 Transcript of Fla. C.R.C. proceedings 
33-34 (Jan. 23, 1978). 

§ FLa. Const., art. IV, §1(e) provides, 


The governor shall by message at least 
once in each regular session inform the 
legislature concerning the condition of the 
state, propose such reorganization of the 
executive department as_ will promote 
efficiency and economy, and recommend 
measures in the public interest. 

7 Fla. C.R.C. Rev. Fla. Const. art. IV, §6 
provides: 


The administration of each department, 
unless otherwise provided in this 
constitution, shall be placed by law under 
the direct supervision of the governor, the 
lieutenant governor, or an officer or board 
appointed by and serving at the pleasure of 
the governor... . 

8 Fia. Consrt., art. IV, §1(a). 

® Cabinets Prove Popular, State 
Government News, Aug. 1977, p. 10. 

Reubin O'Donovan Askew, remarks 
during floor debate before 1968 Constitution 
Revision Commission. 
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The voters of Florida in 1976 
approved an amendment to the 
Florida Constitution placing 
supreme court justices and district 
court of appeal judges under a 
merit retention election system. 
Now the Florida’ Constitution 
Revision Commission has proposed 
in a logical next step that merit 
retention be extended to circuit and 


county court judges who are 
presently elected. 
Under the merit retention 


election system a judge would be 
required every six years to submit 
to a vote of the people fora “yes” or 
“no” vote to decide whether the 
judge should be retained in office. 
If a majority of the voters within the 
territorial jurisdiction of the court 
vote “yes” the judge is retained in 
office for a six-year term, but if the 
majority vote is “no” then a vacancy 
will exist in that judicial office to be 
filled under the merit selection 
judicial nominating commission 
process already a part of the Florida 
Constitution for all courts. Merit 
retention has been referred to 
sometimes as “election on the 
record” because the judge _ is 
running on his “record” for 
retention in office — his record as a 
judge, a citizen and a person. 

The approval by the voters in the 
November general election of this 
extension of merit retention to trial 
court judges will mean that Florida 
will then have a complete merit 
plan for the selection and retention 
of judges. The general voting 
population will still have an 
important role to play in judicial 
selection by active participation in 
the retention elections. 

It has been reported! that 16 
states presently use some form of 
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merit retention election for at least 
some of their judges. During 1976 in 
the 13 states where judicial merit 
retention elections were held, three 
of the 353 judges who stood for 
retention were rejected by the 
voters. Results such as these in 
retention elections have prompted 
critics to charge that judicial merit 
retention elections are simply a 
rubber stamp approval of sitting 
judges. The answer is that we 
should expect the great majority of 
incumbent judges to receive a 
favorable vote for retention 
because two of the main goais of 
merit retention are to provide 
relatively secure terms of tenure for 
judges once they go on the bench 
and, at the same time, to permit an 
ultimate check by the people in 
extreme cases. A judge should be 
removed from office only when the 
judge deviates greatly from 
contemporary norms of society 
such as involvement in scandals or 
serious improprieties, or is 
incompetent or disabled so that 
judicial duties cannot be properly 
performed. 


One of the chief arguments that 
opponents make against both merit 
selection and merit retention is that 
such plans are repugnant to the 
democratic principle that the voters 
should elect those who make 
decisions. The founders of our 
republic did not provide for the 
popular election of judges. All 
judges were appointed and the 
voters were given no opportunity to 
review their performance. Another 
argument sometimes made is that 
the merit plans do not take politics 
out of the process of selection. The 
answer to this is that the objective of 
such plans is not to remove politics 
but rather to select persons in a 
manner that will produce better 
judges. There is also made the 
argument that these plans will result 
in life tenure for judges. It is true 
that many judges will probably be 
retained for life under a merit 
retention plan. This could indicate 
that competent judges are being 
appointed in the first place. Also, it 
is significant that history shows in 
Florida that, once a_ person 
becomes a judge, thereafter that 
judge rarely has opposition in 
subsequent elections and the great 
majority of judges enjoy life or long 
tenure. So, what has been called a 
popular election system for judges 
has not in reality worked out that 
way. 


Independence Compromised 


One of the worst features of the 
popular election of judges is that the 
independence and impartiality of 
the judiciary is compromised. 
Incumbent judges must take time 
away from their duties for 
campaigning and must raise 
campaign funds which could make 
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them beholden to certain groups 
and individuals including lawyers 
who practice before them. There is 
also the danger that such judges in 
making decisions will be responsive 
to their constituencies. It is relevant 
to note that of all the democracies in 
the world, the United States is the 
only one where a_ substantial 
portion of the judiciary is selected 
by popular election. Further, it 
seems quite clear that a substantial 
number of very well qualified 
attorneys have been discouraged 
from becoming candidates for 
judicial office because they find 
political campaigning and politics 
distasteful. 

It has been suggested that it may 
be all right to have merit retention 
elections for appellate court judges 
who are removed from the people 
by their cloistered role, but that 
you do not need it for trial court 
judges who are on the firing line and 
known by the people. I submit that 
a proper analysis does not support 
this position. Florida has a large 
population—more than eight million 
—and continues to be one of the 
fastest growing states. It has a 
number of large cities and 
metropolitan areas. Judicial 
election campaigns are generally 
lackluster. There are no real issues 
in such elections. Judges set no 
policy as do elected officers in the 
executive and legislative branches 
of government. So there is generally 
very little interest shown in judicial 
elections. Almost invariably in such 
elections over the years, 
particularly in the urban areas, the 
total number of votes cast for 
judicial candidates is very 
substantially less than the votes cast 
for the nonjudicial candidates. This 
obviously means that to a very 
substantial extent the voting public 
does not know the candidates in the 
judicial races and many of them 
simply do not vote in such races. So 
the conclusion is clear that even as 
to judges at the trial court level, the 
voting public really does not know 
much about the candidates they are 
voting on and thus there is a need 
for merit retention elections at this 
level also. 
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Informed Public Is Key 


The key to a plan of merit 
retention working as intended is for 
the public to be adequately 
informed as to the purpose and 
importance of merit retention both 
at election time and _ between 
elections, as to the role of the courts, 
as to particular decision and actions 
of the courts, and as to the judges 
who will be on the ballot for the 
next retention election. The 
organized bar and the media both 
have a duty to see that the public is 
adequately informed as to such 
matters. The bar should provide the 
leadership for such a joint 
undertaking. It is my understanding 
that The Florida Bar is planning 
such an undertaking to inform the 
public concerning the first judicial 
merit retention election ever to be 
held in Florida, which will take 
place in the general election of 1978, 
as to some of the district court of 
appeal judges. 

The American Judicature 
Society, an organization dedicated 
to promoting the effective 
administration of justice, is engaged 
in a research project to develop the 
proper criteria for measuring and 
evaluating the performance of trial 
judges. Upon the completion of 
such criteria in a few years, these 
could be utilized to measure and 
evaluate the performance of sitting 
judges in Florida and the results 
could be included with the other 
information that is given to the 
public. This additional information 
to the public would make the 
retention election work even better. 
In the meantime, properly 
conducted Bar polls can provide 
some information as to the 
performance of judges. 


There is another factor that will 
supplement the merit retention plan 
and given further assurance of 
maintaining the competency and 
integrity of the judiciary in Florida. 
It is the presence of an active 
Judicial Qualifications Commission 
which has proven its capacity and 
ability to deal effectively with 
serious problems involving judges. 
This Commission will be available 
to handle such matters during the 
period betwen retention elections 
should the need arise. 


The January 1973, issue of 
Judicature, the journal of the 
American Judicature Society, 
contained a special report on merit 
retention elections’ held in 1972, 


which concluded with the 
following paragraph: 


Merit retention has established itself as 
a judicial tenure device which gives 
substantial assurance of security in office 
while still preserving for the voter an 
effective voice in the process. 


Florida has made great strides 
during the last decade in improving 
its judicial system and it is on the 
verge of having a great one. To 
achieve this distinction merit 
retention must be extended to the 
trial courts, and when this is 
accomplished Florida will have a 
complete merit plan for the 
selection and retention of judges. 
The Florida Constitution Revision 
Commission wisely has recom- 
mended and proposed for voter 
approval in the 1978 general 
election an amendment to the 
Florida Constitution that would 
assure this. The Florida Bar has long 
supported merit retention of 
judges, the media in Florida 
generally supports it, and Governor 
Reuben Askew, who has provided 
great leadership to help achieve 
many improvements in our judicial 
system, supports it. The individual 
lawyers of Florida through their 
personal efforts could assure the 
adoption of this amendment by 
affirmatively voicing their 
approval of the amendment to their 
clients, their friends and other 
persons with whom they come in 
contact. The time and opportunity 
is now. oO 


FOOTNOTES 


' Jenkins, Retention Elections: Who Wins 
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1977, at 79. 
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“Merit retention” is the “buzz 
word’’ which has invaded 
discussion of the proposal to 
extend the appointive process to 
selection of our circuit judges and 
county judges. 

It is immaterial to advocates of an 
appointive, nonelected judicial 
system that there is no reference to 
“merit” in the constitutional 
proposal. These advocates, hiding 
behind fair-sounding names and 
contrived statistics, deliberately 
avoid the issue which bottom lines 
with a total withdrawal of the 
judiciary from the people—both at 
selection and at re-election. 

This should alarm all lawyers 
who appear before judges. It does 
not because: (1) most of us fear 
reprisals when we criticize judges in 
any form or forum; and (2) the 
leaders of the organized bar have 
orchestrated a long, loud and 
effective campaign to deny the 
people their right to vote on judges. 

Among the generally unmen- 
tioned effects of this proposed 
change are: 

1. Lengthening county judges’ 
terms to six years; 

2. Having all judges on a “yes- 
no” basis on the ballot every six 
years; 

3. Removing all right of the 
people to vote for a candidate and, 
conversely, to vote no with a 
choice; 

4. Ensuring the Governor’s 
political power in the courts is 
unchecked by any vote for six 
years; 

5. Encouraging the insulation of 
our judges from the humanizing 
effect of facing the electorate. 

It took us 200 years to get our jury 
system free from “blue ribbon” 
selection. This was 200 years of 
allowing the “ins” to control the 
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“outs.” Blue ribbon jury selection 
assured the stranglehold of monied 
interests over nonmonied interests 
and perpetuated gross injustices to 
blacks, women and poor people. 

The blue ribbon selection of 
judges is invidious—it will in time 
promote the same evils that 
strangled the jury system, but with 
more effect. Indeed, the only 
vestige of democracy left in our 
judicial selection system is the 
election of trial judges. Election 
ensures humility and courtesy— 
appointment promotes censorious 
arrogance and fosters an elitist 
class. 

Among the arguments opposing 
the appointment of trial judges are: 

1. ‘Nominating commissions by 
their anonymous nature will be 
more easily controlled than the 
electorate. The secrecy inherent in 
committee action will prevent 
public participation to any 
measurable degree. 


2. The six-member nominating 
commissions would have one-half 
of the members appointed by the 
Governor, who also makes the 
choice of the judge, and one-half 
appointed by the Board of 
Governors of The Florida Bar. This 
can hardly be called a nonpolitical 
group. 

3. The media would have 
control, particularly in urban areas, 
over who gets retained and who 
gets the “no” vote. 

4. The proposed system would 
ensure that judges live ina vacuum, 
fostering a lack of human 
awareness in the handling of “their” 
courts. 

5. A vast bureaucracy, now 
called “court administration,” 
would be fed the ultimate meal, 
with the judges (particularly trial 
judges) becoming the robots of this 
tool of management. 

6. The cumbersome ballot with 
every circuit judge and every 
county judge being listed by name 
(in Dade County there are presently 
50 circuit judges and 29 county 
judges serving) will present the 
voter with a ridiculous situation at 
retention time every six years. 

But the most compelling 
argument against this appointive 
system and. its virtual lifetime 
tenure is that it is yet another assault 
on the elective process. 

The constantly increasing 
complaint against government (and 
the judiciary is government) is its 
estrangement from the people. The 
surest way to remove the consent of 
the governed is to eliminate the 
right of each individual to vote to 
elect the people who control 
individual lives. 

At least with our present system, 
a new judge, whether opposed or 
not, must face the people at the next 
election. Under the proposed 


645 


CON—Merit Retention 


system, the appointed judges will 
never face election and only every 
six years will a political appointee 
be “reviewed.” 

From the judge’s standpoint, his 
only constituency will be the media. 
Out of the maze of names on the 
retention ballots, the voter will vote 
“no” on those singled out by news 
coverage. In short, the media will 
have life or death control over 
judicial tenure. 

Judges will also be answerable to 
the bureaucracy of court 
administration. This system will be 
the final word, measuring the 
effectiveness of justice solely by 
numbers and time periods. No one 
will ever vote on these powerful 
bureaucrats who will run the day- 
to-day operation of the courts. 

Unfortunately, the combination 
of the media’s desire to control the 
judiciary and the organized bar’s 
desire to have a political edge in 
judicial selection have merged. This 
merger will probably result in 
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amending our constitution so that 
we would have a blue ribbon 
committee selecting our trial judge 
in secrecy and anonymity and a 
media committee deciding who has 
life-time tenure. 

The nominating cormmission 
would be controlled by the 
Governor who makes the six-year 
appointment. For six years, the only 
way to remove a judge would be by 
impeachment. (It has never 
happened), or by the Judicial 
Qualifications Commission with 
Florida Supreme Court action (a 
most unlikely event, judging by 
history). 

At the end of six years, each judge 
is then at the mercy of the media, a 
quite chilling prospect for 
independence. 

The media is becoming 
controlled by large _ interstate 
corporations, cross-controlled by 
large banks, trusts, insurance 
companies and big business 
combines. The media’s future 
hardly foresees a bright spot for 
continued public interest when it 
crosses these business interests. 
Free press devotees know this 
portends frightening prospects for 
us all. 
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If Article V is amended, politics 
at its backroom worst could prevail 
in our judicial system, replacing the 
open and above-the-table system of 
election presently in effect. 

Hopefully, the people will see 
this proposal for what it is— 
selection by committee with 
lifetime tenure for those approved 
by the media. 

Hopefully, the same voters who 
are said to be too ignorant to elect 
judges—the basic premise of 
reform advocates—will be literate 
enough to defeat this constitutional 
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The Florida Constitution 
Revision Commission has 
recommended in Proposal No. 1 a 
number of changes in the judicial 
article. Some of these recom- 
mended changes are merely 
technical, while others are 
substantive. Merit retention, the 
major proposal affecting the 
judicial branch, will be voted on 
separately as Proposal No. 6. The 
changes discussed in this article are 
all included in the omnibus 
Proposal No. 1 with the exception 
of two proposed changes, one 
contained with a Public Service 
Commission proposal and one 
packaged with merit retention. 
None of these proposals will result 
in any change in the public structure 
of our state judicial system. 

This article will set forth the 
proposed revisions that affect the 
judiciary and will briefly explain 
the Cummission’s reasons for the 
adoption of these recommended 
changes. 


Open Judicial Proceedings 
and Records 


The proposed revision to Article 
V, §1, adds the following language 
to the existing provision. 


All judicial hearings and records and all 
proceedings and records of judicial agencies 
except grand and petit juries shall be open 
and accessible to the people. When it is 
essential to accomplish overriding 
governmental purposes or to protect privacy 
interests, the supreme court by rule or the 
legislature by general law may exempt 
hearings, proceedings and records from this 
section. 

The proposed revision of §11(d) 
concerning nominating com- 
missions adds the following 
language to the existing provision: 
Uniform rules of procedure for the judicial 
nominating commissions shall be prescribed 
by the supreme court. All proceedings and 
records of the judicial nominating 
commissions shall be open and accessible to 
the public. The supreme court may by rule 
exempt portions of the proceedings and 
records from this provision when it is 
essential to accomplish overriding 
governmental purposes or to protect privacy 
interests. 

The Commission has also 
recommended similar consti- 
tutional provisions relating to 
hearings and records of nonjudicial 
governmental officers and agencies 
in proposed new §§24 and 25 of 
Article I. In addition, a new right of 
privacy from government intrusion 
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provision is proposed in a new §23 
of Article I. These open 
proceedings and record provisions, 
together with the new right of 
privacy provision, constitute a 
comprehensive openness in govern- 
ment and privacy from government 
intrusion package. The openness in 
government proposals are intended 
to constitutionalize the present 
open meeting and open record 
laws. They use basically the same 
language that now exists in the 
statutory open meetings/open 
record provisions. Significantly, the 
proposals contain a provision which 
allows exemptions either by 
legislative act or by~ Florida 
Supreme Court rule. An exemption 
must be based upon (1) the 
need to accomplish overriding 
purposes, or (2) the need to protect 
privacy interests. This provision has 
been criticized for removing the 
teeth from the existing statutory 
sunshine law by allowing the 
Supreme Court to exempt certain 
hearings or records by rule. The 
practical effect, however, is that all 
proceedings and _ records will 
remain unless’ expressly 
exempted by an affirmative act of 
the legislature or the Supreme 
Court in a narrowly defined set of 
circumstances. This provision was 
not intended to affect the Judicial 
Qualifications Commission which 
is covered by its own specific 
provision in $12 of Article V. 

The proposed revision to §11 of 
Article V concerning Judicial 
Nominating Commissions was 
adopted in order to provide 
uniform rules for these Com- 
missions. No such uniformity now 
exists. As in the open meeting/open 
record provision, exemptions from 


openness are allowed by an 
affirmative act of the Supreme 
Court. The original proposal 
contained no such exemption 
provision, but it was recognized 
that such an exemption was 
necessary in order for the Judicial 
Nominating Commissions to gather 
and obtain all pertinent information 
concerning applicants for judicial 
positions. For example, if the 
Commissions could not ensure that 
requested information would 
remain confidential, it would be 
difficult, if not impossible, for them 
to obtain medical records and other 
records presently available from 
the federal government and other 
sources. 


Judicial Branch Budget 
Submitted to the Legislature 
This proposal adds an additional 
sentence to §2(b) of Article V which 
would read as follows: “The budget 
for the judicial branch shall be 
submitted directly to the legislature 
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Revisions Affecting the 
Judiciary 


as provided by law.” This 
additional sentence allows the 
budget of the judicial branch to be 
submitted directly to the legislature 
without the necessity of having it 
also approved by the executive 
branch. Presently, the judicial 
branch is the only branch of state 
government whose budget must be 
approved by both of the other two 
branches. The present system 
requires that the budget be 
submitted first to the Department 
of Administration for budgetary 
hearings with the Governor. It is 
then submitted by the Governor to 
the legislature with whatever 
revisions the executive branch feels 
appropriate to make in the budget 
proposed by the judiciary. There is 
no requirement that it do so, and the 
legislature does not submit its 
budget to the Department of 
Administration or the Governor. 
The intent of this revision is to treat 
the judicial branch as a separate and 
co-equal branch of government. 


Residency and Recusals 
for Cause 


There are two proposed 
deletions in §3 of Article V. The first 
recommended deletion strikes the 
second sentence of §3(a). This 
deletion is recommended in order 
to eliminate the residency 
requirement for Supreme Court 
justices at the time of appointment. 
This change is intended to allow the 
Judicial Nominating Commission 
to nominate and the Governor to 
appoint the most qualified 
individual in the entire state 
regardless of residency. 

The second deletion relates to the 
last sentence of §3(a). That sentence 
appears to provide that judges may 
be assigned to temporary duty as 
justices only when recusals for 
cause would prohibit the Supreme 
Court from convening. When 
reviewed with the other 
requirements of §3(a) and the 
authority of the Chief Justice in 
§2(b), there is a potential conflict 
which need not exist and which 
should be eliminated. The present 
§3(a) provides that five justices 
constitute a quorum and that the 
concurrence of four justices shall be 
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necessary for a decision. If two or 
less of the seven justices recuse 
themselves, then the court could 
still convene and the last sentence of 
§3(a) could be read to prohibit the 
assignment of judges for temporary 
duty. Since §3(a) requires the 
concurrence of four justices for a 
decision, if the votes of the 
remaining five or six justices were 
split three-to-two or three-to-three, 
then it would appear that the 
Supreme Court would not be able 
to reach a decision on matters it is 
required to determine such as death 
cases, constitutional issues, or 
disbarment proceedings. The chief 
justice has the authority to make 
necessary assignments pursuant to 
§2(b) of Article V. Under these 
circumstances, the Commission 
determined that the last sentence of 


§3(a) should be deleted. 


Jurisdiction of the 
Supreme Court 


There are three proposed 
changes in Supreme Court 
jurisdiction. The first two are 
additions to the court’s jurisdiction; 
the third is a transfer from statutory 


_to constitutional jurisdiction. 


The first concerns an extension of 
the Supreme Court’s appellate 
jurisdiction to capital cases where a 
life sentence was imposed by the 
trial court which had authority to 
impose the death penalty. This 
change is reflected in an 
amendment to §3(b) and reads as 
follows (new matter in italics): 

(b) JURISDICTION. — The supreme 


court: 


(1) Shall hear appeals from final judgments 
of trial courts imposing the death penalty 
and, upon application of the defendant, shall 
hear appeals from final judgments of 
convictions in which the death penalty could 
have been imposed. If an appeal from a 
conviction in which a life sentence was 
imposed results in retrial, the life sentence 
shall be the maximum penalty imposed on 
retrial. The supreme court shall also hear 
appeals from orders of trial courts and 
decisions of district courts of appeal initially 
and directly passing on the validity of a state 
statute or a federal statute or treaty, or 
construing a provision of the state or federal 
constitution. 


Since the Supreme Court presently 
hears appeals from final judgments 
where the death penalty was 
imposed, the Commission reasoned 
that this revision would give the 
Supreme Court a greater 
knowledge of the factual 
circumstances which resulted in the 
imposition of a life sentence. It was 


the Commission’s view that review 
of these cases would allow the 
Supreme Court to determine with 
greater consistency whether the 
death penalty was warranted in a 
particular case. The proposed 
revision also includes a requirement 
that if the appeal from a conviction 
in which a life sentence was 
imposed results in a retrial, the life 
sentence would be the maximum 
penalty which could be imposed on 
retrial. This latter provision grants 
no additional rights, however, since 
this would be the result under the 
present constitutional inter- 
pretations of both the federal and 
state double jeopardy clauses. 

The second jurisdictional change 
results from a proposal designed to 
resolve conflicts between the 
legislative and executive branches 
concerning administrative rules 
that may be in conflict with 
legislative intent. It is contained ina 
proposal that wholly amends 
Article III, §19, and reads as 
follows: 

SECTION 19. Review of rules. 


(a) The legislature shall maintain 
continuing oversight of rules promulgated 
by agencies of the executive branch of 
government. 


(b) The legislature may establish a joint 
legislative committee to review continuously 
the rules adopted by agencies of the 
executive branch. After reasonable notice to 
the agency, the joint committee may seek 
judicial review of the validity of an 
administrative rule exceeding delegated 
authority. The review shall be in an 
expedited proceeding before the supreme 
court or such court as the supreme court by 
rule may designate. The court shall suspend 
the rule pending judicial determination of its 
validity. 

This provision is intended only to 
apply to those situations where 
there is a direct conflict between 
the legislative and executive 
branches of our government. It 
should be noted that only the Joint 
Legislative Committee may seek a 
judicial review under this provision. 
Under the circumstances, the 
Commission reasoned that the 
Supreme Court, if possible, should 
resolve the conflict, but the 
proposal allows the court the 
flexibility to designate another 
court to review these matters if the 
applications to review become too 
numerous and burdensome. 

The third jurisdictional change 
offered by the Commission does 
not increase the Court’s jurisdiction. 
The proposed change to Article V, 
§3(b)(3), provides that any action 
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of the Public Service Commission 
with respect to entities within its 
jurisdiction will be subject to 
review by certiorari. This is a 
change that is brought about 
because of the constitutional 
proposal establishing an appointed 
Public Service Commission. The 
Public Service Commission was not 
previously a constitutional body, 
and the jurisdiction in the Supreme 
Court was by statute. As stated by 
some, this would effect a lateral 
transfer of jurisdiction. 


Supreme Court Authority 
To Establish Divisions 


The Commission has recom- 
mended that the constitutional 
authority to establish specialized 
divisions in the court system be in 
the Supreme Court rather than by 
general law. This proposed change 
to Article V, §7, eliminates from the 
legislature the authority to establish 
specialized divisions if they so 
desire and constitutionally grants 
that power to the Supreme Court. It 
should be noted that the power is 
presently in the Supreme Court by 
statute, F.S. §43.30. The 
Commission reasoned that since the 
Supreme Court is responsible for 
the administration of the state court 
system, the power to establish 
specialized divisions should rest 
firmly with the court and not with 
the legislative branch. 


Mandatcry Retirement of 
Judicial Officers 


The Commission has proposed a 
change in how the mandatory 
retirement age for justices and 
judges is determined, and has 
recommended that the legislature 
have the authority to set the age 
required for mandatory retirement. 
By schedule provisions, the present 
mandatory retirement at age 70 
remains in effect until changed by 
law. The schedule provision for this 
partial revision of Article V, §8 
reads: “Until changed by law, no 
justice or judge shall serve after 
attaining the age of seventy years 
except upon temporary assignment 
or to complete a term, one half of 
which he has served.” 

The reason for this recom- 
mended change was the belief on 
the part of the Commission that 
there should be more flexibility in 
the mandatory retirement age and, 
therefore, authority to set that age 
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limit should be given to the 
legislature. 


Lawyer Requirement for 
County Court Judges 


The Commission has proposed a 
change in §8 of Article V to remove 
the present legislative power to 
allow nonlawyers to be county 
judges. The schedule provision for 
this change reads: “Any county 
court judge in office on the date 
this article is adopted shall not be 
ineligible to serve as a county court 
judge merely because of 
nonmembership in the bar of 
Florida as long as such judge’s 
service is continuous.” This change 
will allow eventually for the judicial 
branch to better utilize its present 
judicial resources. Presently, 
nonlawyer judges can only be used 
in limited areas of law and many 
have extremely small caseloads in 
contrast to lawyer county court 
judges. Under North v. Russell, 427 
U.S. 328 (1976), nonlawyer county 
judges are limited in the criminal 
matters they may hear. Most 
important of all, however, is the 
fact that the quality of justice in 
both metropolitan and rural areas 
will eventually be the same, and the 
rural areas should then have a local 
judge that can handle both circuit 
and county court work. The 
schedule provision grandfathers in 
the present existing nonlawyer 
county judges. 


Impeachment of County Judges 


The Commission’s proposal to 
amend $17 of Article III includes 
the addition of county court judges 
as officers who are subject to 
impeachment. The effect of this 
addition is to treat all judicial 
officers uniformly. Presently the 
Florida Constitution provides that 
Supreme Court justices, district 
court of appeal and circuit judges 
are subject to impeachment but 
county court judges are subject to 
suspension by the Governor the 
same as other executive branch 
officials. The proposal eliminates 
this differentiation. 


The Nominating Process 


The proposed revision to Section 
11 of Article V relating to judicial 
vacancies reads as follows: 


SECTION 11. Vacancies. — 


(a) The governor shall fill each vacancy on 


the supreme court,-9F on a district court of 
appeal, on a circuit court, or on a county 
court by appointing, for a term ending on the 
first Tuesday after the first Monday in 
January of the year following the next 
general election occurring at least one year 
after the date of appointment, one of not 
fewer than three persons nominated by the 
appropriate judicial nominating com- 
mission. 

(6) The gevernershall Hil each vacancy or 
& court oF oR county eourt by 
appeiing for term ending on the first 
Fresday afterthe frst Monday of 
+he- year folowing the next primary and 
general election, ene of notfewer than three 
persens Reminated by appropriate 
An eleeton 
shall be-held to fill that for the 
term of the of fice beginniaceat the enboHhe 
+ppeited 

+e)(b) The nominations shall be made 
within thirty days from the occurrence of a 
vacancy or from the acceptance of a 
resignation by the governor, whichever is 
sooner, unless the period is extended by the 
governor for a time not to exceed thirty days. 
The governor shall make the appointment 
within sixty days after the nominations have 
been certified to him. 

This change is intended to 
accomplish three objectives. First, 
it combines subsections (a) and (b) 
in order to make uniform for all 
courts the procedure by which 
nominations may be submitted to 
the Governor by the Judicial 
Nominating Commissions. The 
Revision Commission felt that the 
limitation to three nominations in 
the present subsection (a) was 
unduly restrictive and that the 
terminology in the present 
subsection (b) was preferred. This 
change not only makes uniform the 
nominating process for all judges 
but also returns the nominating 
system to the terminology that 
existed prior to the 1976 
amendment of §11. 


By placing the circuit and county 
courts in subsection (a) under the 
language that presently exists for 
appellate judges, the proposed 
revision eliminates the problem of a 
hiatus period which now exists 
under the language of present 
subsection (b) whenever a circuit or 
county judgeship becomes vacant 
after the qualifying date for the next 
general election. Under the present 
subsection (b), the term of the 
appointee runs only to the first 
Monday in January following the 
next general election. If the office 
becomes vacant after the third 
week in July (which is the usual 
qualifying date for the November 
election) when the appointee could 
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not be on the ballot during the next 
election and the office would again 
become vacant at the expiration of 
his term, necessitating either a 
special election or leaving the of fice 
vacant until such time as an election 
can be held. The language of 
subsection (a) which provides that 
the term of the appointee runs to the 
January following the first general 
election occurring at least one year 
after the appointment solves this 
problem. 


The third objective of this 
proposal was to ensure that the 
nominating process could be 
started as soon as possible. The 
insertion of the words “or from the 
acceptance of a resignation by the 
governor’ into subsection (c) was 
intended to start the time clock 
running on the Judicial Nominating 
Commissions as of the date a 
resignation is accepted rather than 
waiting until the office actually 
becomes vacant. As a_ practical 
matter, the Judicial Nominating 
Commissions presently begin the 
process as soon as a resignation is 
accepted even though the 
resignation may be effective on a 
future date. This proposal is 
intended to ensure prompt filling of 
judicial vacancies and to conform 
the constitution to the present 
practices of the Judicial 
Nominating Commissions. 


Separation of Clerks’ Duties 

The present §16 of Article V 
allows the duties of the clerk’s 
office to be divided between two 
officers, one serving as clerk of 


Extra Copies of 
Directory Available 
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24¢ sales tax. 
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court and one serving as ex officio 
clerk of the Board of County 
Commissioners, auditor, recorder, 
and custodian of county funds. This 
section should be read in 
conjunction with Section 1(d) of 
Article VIII concerning the powers 
and duties of the clerks of the circuit 
courts and local constitutional 
officials. 

The proposed revision to $16 
alters this division by providing that 
the recorder function will remain 
with the clerk of the court if the 
duties are divided. It is reasoned 
that since the clerk of the court 
maintains the records of judicial 
proceedings, his office should also 
maintain other public records 
which are recorded since they also 
concern legal transactions. This 
result was deemed to be much more 
desirable than the present system 
which allows the public records to 
be split between separate 
offices when the duties of the clerk 
of the circuit court are divided. This 
proposed change is prospective and 
will not affect any county where the 
division of duties has already taken 
place. 


Changing State Attorney to 
District Attorney 


The Commission proposes to 
revise §17 of Article V_ by 
substituting “district attorney” for 
“state attorney” throughout. This 
proposed change brought 
about by a request from some state 
prosecutors that their titles should 
be changed for better public 
recognition of their specific duties. 
Although this state does not have 
judicial districts, and thus the 
change produces a misnomer, the 
Commission agreed that the name 
“state attorney” was misleading and 
did not really inform the public that 
this official was the local 
prosecutor. 


Terms for Lawyer Members 
Of the JQC 


The Revision Commission has 
proposed that §12(b) include 
language that: “No member 
appointed by the governing body 
of the bar of Florida shall be eligible 
to serve consecutive terms.” 

It was the intent of this provision 
to limit the lawyer members of the 
judicial disciplinary body to serve 
one full term. This provision only 
applies to lawyer members. It was 


reasoned that because of the nature 
of the body and the fact that 
lawyers are practicing before the 


judges that were subject to 
discipline, it would be in the best 
interest of the disciplinary 
procedure that the lawyer members 
serve only one term. This provision 
was suggested to the Constitution 
Revision Commission by members 
of the Judicial Qualifications 
Commission. 


Conclusion 


None of the revisions proposed 
by the Constitution Revision 
Commission discussed in this article 
has been classified as controversial, 
with the possible exception of the 
open meetings, open records and 
privacy provisions. This work 
product has, in our opinion, 
strengthened the judicial branch. In 
addition, several of the proposed 
revisions were necessitated by 
practical problems caused by the 
present constitution and appear to 
effectively provide a solution. Ona 
whole, the proposals that affect the 
courts and the judiciary contain 
many worthwhile changes and, in 
the opinion of these authors, are 
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“Homestead” is not defined in the 
organic provisions on the subject.! 
In the legal sense, it means the 
property occupied as a home by 
two or more persons living together 
in a family relationship. The 
claimant of homestead need not be 
married providing the relationship 
between the people is one of 
continuing and established personal 
authority, responsibility and 
obligation actually resting upon the 
claimant for the welfare of the 
others who, inlaw, should, or in fact 
do, recognize or observe a family 
relation to him.? 

The theory of homestead rests on 
the public policy of preserving a 
home for the family and protecting 
them even from the just demands of 
creditors.’ Additionally, to promote 
the prosperity of the state and to 
render independent and above 
want each citizen of the 
government, it is proper that the 
claimant should have a home where 
his family may be sheltered and live 
beyond the reach of financial 
misfortune and the demands of 
creditors who have given credit 
where homestead is in effect.4 A 
liberal interpretation should be 
given to the homestead provisions 
for the benefit of the family5 


History 

The homestead article has been 
in existence since the Constitution 
in 186S,° ratified at the election held 
May 6, 7 and 8, 1868, by a vote of 
14,520 to 9491.7 The article was 
revised in the Constitution of 1885,5 
the Constitution - 1968 Revision,® 
and the amendment of the general 
election of November 7, 1972.' 

The provision in the Constitution 
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of 1868, in part, provides for the 
exemption from forced sale under 
any process of law of 160 acres of 
land located outside, or one-half 
acre of land located within, the 
limits of any incorporated city or 
town, including the improvements 
on the property, owned by the head 
of a family residing in this state. 
However, the exemption is limited 
to the residence and business house 
of the owner if the land is located 
within a city ox town, thus reflecting 
existing economic and _ social 
conditions when citizens in cities 
and towns generally resided and 
worked in the same or neighboring 
buildings. There is a_ similar 
exemption for $1,000 of personal 
property. 

The revised article in the 
Constitution of 1885 contains 
similar provisions, i.e. a quantity 
distinction between property 
located outside or within an 
incorporated city or town and a 
qualification that improvements on 
property located within a city or 


town include the residence and 
business house of the owner. 

Certain substantial changes 
relating to economic and _ social 
conditions appear in the 
Constitution - 1968 Revision. For 
exampie, the land must be 
contiguous, the head of the family 
does not have to be a resident of this 
state, and improvements!! on 
homestead property located within 
an incorporated city or town are 
limited to the residence of the 
owner or his family. The 
terminology is also amended 
to substitute “municipality” 
for “an incorporated city or town.” 
The addition of the phrase “or his 
family” following “residence” 
could, by implication eliminate the 
necessity that the head of the family 
actually reside on the property, 
although such a result would seem 
contrary to the meaning of 
homestead.'? Nevertheless, the rule 
of construction of any revised 
constitutional provision is that an 
addition or omission shall be 
deemed intentional and meaning- 
ful, and implication plays an 
important role in its inter- 
pretation.'® It can be said that this 
was a recognition that the family 
structure had radically changed 
between 1885 and 1968. 


Proposed Changes 

The revisions of Article X which 
will be proposed to Florida voters 
in November 1978 can be 
categorized into two groups for 
purposes of discussion: those that 
are formal and those that are 
substantive. The former do not 
affect homestead or require judicial 
construction, and the latter 
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Arquments for Revision 
of Exemption 


materially revise it and could 
present a need for judicial 
interpretation generally and as 
applied to particular situations. In 
each discussion group, especially 
the latter, the “invisible hand” of 
economics is apparent. 

The formal revisions are: (1) title 
revised to read: Homestead, forced 
sale exemptions; restraints on 
devise and alienation; (2) a 
homestead inserted at the 
beginning of the phrase defining 
the present half-acre exemption; (3) 
and improvements thereon inserted 
in the definition of the present half- 
acre exemption; (4) increase to one 
acre the present half-acre 
exemption; and (5) increase to 
$3,000 the present $1,000 personal 
property exemption. 

The substantive revisions are: (1) 
the substitution of any natural 
person for “the head of a family;” 
(2) the deletion of all reference to 
the distinction between property 
located outside or within a 
municipality, including the right of 
the owner of rural property not to 
consent to a reduction of his 
homestead acreage by reason of a 
subsequent municipal annexation; 
(3) the requirement that the 160- 
acre exemption be used _ for 
agricultural purposes; and (4) the 
addition of a homestead as used in 
this subsection includes a mobile or 
modular home maintained as the 
residence of the owner or his 
family. [Italicized words 
verbatim. | 


Argument for Formal Revisions 


(1)—The revised title serves a 
useful purpose by setting forth in a 
precise manner the topics included 
in the section. This is the first time 
any mention has been made of the 
restraints on devise and alienation 
in the title, although the subject has 


Constitution of 1868.!4 


The title revision has no effect on 
the construction of the section.!5 At 
the same time, it conforms this 
section with the constitutional 
requirement that the subject of 
every law be briefly expressed in 
the title.!® 


(2) & (3)—These revisions are 
purely grammatical, and it would 
serve no useful purpose to dissect 
the phrase in which they are added 
in order to compare its meaning 
with or without the revisions. As 
footnoted earlier, the Constitution- 
1968 Revision deleted the word 
“improvements” from the 
definition of homestead property 
within a municipality. The same 
revision also juxtaposed other 
phrases defining homestead as 
written in the Constitution of 
1868.'7 The present revision 
reincorporates the terminology of 
the earlier constitutions while 
maintaining the form of the present 
section, all of which results in 
greater clarity and consistency. 

(4) & (5)—These revisions are the 
result of economic changes that 
have occurred in the 110 years since 
the homestead exemption was 
created. The increase of homestead 
property from one-half acre to one 
acre of contiguous land used for the 
residence of the owner or his family 
is a reflection of the life style 
enjoyed by many Floridians today. 
Suburban housing developments in 
nonmunicipal areas of Florida 
counties promote seclusion and 
natural settings by subdividing into 
larger lots, generally over one-half 
acre. The proposed elimination of 
the distinction between homestead 
property located outside or within a 
municipality and the proposed 
requirement that nonresidential 
property be used for agricultural 
purposes make it advisable to 
increase the residential exemption 
in order to fulfill the public policy 
behind the section, given today’s 
style of living, and to avoid the 
harmful effects which would result 


portions of residential property. 
The one-acre revision is a 
compromise which places a limit on 
residential homestead property size 
without unduly prejudicing 
creditors. 

The personal property 
exemption increase from $1,000 to 
$3,000 is long overdue as evidenced 
by the statistic that $1,000 in 1868 
has the purchasing power of $270 


Argument for Substantive 
Revisions 


(1)—This revision should have 
the most far-reaching effect on 
homestead depending upon. its 
construction by Florida courts. A 
great deal of judicial effort has been 
expended to enlarge the concept of 
the family with the result that at the 
present time there is no necessity 
that the claimant be married,!® that 
the members of the family be his 
children,”° or that the members of 
the family receive all their support 
from him.?! The only absolute 
requirement is that there be at least 
two people” although they do not 
necessarily have to live together.” 
The revision eliminates the 
necessity of making extensive 
factual inquiries and applying 
various rules of construction or tests 
in order to determine if a 
homestead claimant qualifies for 
the exemption by adopting a simple 
description which is readily 
understandable by laymen and 
lawyers and is consistent with the 
definition of “person,” unmodified, 
under Florida statutory law.*4 It will 
be readily known general 
creditors that a person’s residence 
and certain property will not be 
available to satisfy their claims. 

The simplicity of the revision has 
other beneficial characteristics. 
There is no distinction based on sex 
which, at times, remains an issue in 
determining head-of-family status 
between a husband and wife. Also, 
a husband and wife can each 
receive the benefit of the 
homestead exemption from forced 


been included since the _ if judgment creditors levy on sale which will be valuable to older 
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and furthering the basic premise of 
homestead. Again, the economic 
and social conditions existing in 
Florida are recognized and 
incorporated in the constitution. 


(2) & (3)—The distinction 
between the property located 
outside or within a municipality and 
the right of the owner of rural 
property not to consent to a 
reduction of the quantity of his 
homestead exemption or probably 
more valuable to bar exam writers 
who must draft questions which test 
the legal reasoning abilities of 
applicants than to the citizens of 
Florida. The revisions eliminate the 
rural/municipal distinction and 
provide one test of the 160-acre 
exemption and leave one test for the 
one-acre exemption. The former is 
determined solely by whether the 
property is used for agricultural 
purposes, and the latter by whether 
the property is used as a residence. 
Simplicity and clarity are 
accomplished, and the two uses to 
which homestead property may be 
put are based upon public policy, 
general welfare, and economic and 
social conditions. 

These revisions follow the trend 
started in the Constitution - 1968 
Revision which eliminated the 
“business house” of the owner from 
the municipal property exemption; 
and they reflect the fact that many 
people are exiting the cities for 
unincorporated suburbs. Any abuse 
that might arise from the existence of 
larger homesites is avoided by 
placing a requirement on the use of 
homestead property exceeding one 
acre. 

Finally, “agricultural purposes” is 
an understandable phrase which 
should include horticultural and 
floricultural purposes as defined in 
Florida statutory law. The 
revision qualifies the exemption 
which the courts have extended to 
any improvements which are useful 
or necessary to the business or 
occupation by which the claimant 
earns a living for himself and his 
family.?6 

(4)—The State of Florida should 
be proud that it provides homes to 
many retirees on low or fixed 
incomes, and the proliferation of 
mobile and modular homes _ is 
evidence that many of these people, 
as well as others, cannot afford or 
chose to avoid the more costly, 
permanently situated homes. The 
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revision which includes mobile or 
modular homes, under homestead 
property recognizes the economic 
and social conditions in Florida and 
the fact that these conditions, as 
reflected in lifestyles, have changed 
over the last century, as well as the 
last decade. The theory of 
homestead is again advanced, and 
the revision conforms to existing 
Florida statutory law providing for 
the designation of homestead 
property to include mobile and 
modular homes.2?? 


Conclusion: 


The opponents of constitutional 
revision may legimately ask why 
any changes should be made to a 
legal concept which the 
authority that can only be acquired 
from age and precedence. Why 
tamper with a system that has been 
constructed from over 100 years of 
jurisprudence? Perhaps the civil 
law systems on the European 
continent can provide a_ partial 
answer. Those systems are based on 
the premise that the law should be 
codified with each case determined 
by an examination of the civil! code. 
A constitution, being the organic 
law of sovereignty, is similar to a 
civil code and should be complete 
in itself. Of course, it would be 
unrealistic to contend that a 
constitution or civil code can be 
determinative of every contro- 
versy, and judicial interpretation 
and construction are essential. But 
when judicial efforts become 
necessary to adapt constitutional 
provisions to current economic and 
social conditions, the result can be 
strained and artificial. It is then time 
to rewrite those provisions. 

The proposed revisions are 
consistent with the theory behind 
the homestead exemption, and they 
are drafted in clear and 
unambiguous terms. They 
eliminate much interpretation that 
has been necessary to keep pace 
with a dynamic society. In short, 
they are in the best interest of the 
citizens of Florida. oO 
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So.2d 524 (Fla. 1970); Deem’s Estate v. 
Shinn, 297 So.2d 611 (Fla. 4th D.C.A. 1974); 
Stat. §196.031 (1969). 

'S State ex rel. Church v. Yeats, 74 Fla. 509, 
77 So. 262 (1917); Jackson v. Jackson, 90 Fla. 
563, 107 So. 255 (1925). 

Const. art. IX, §1, (1868). 

Const. art. X, §12(h), (1968 
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'6 FLa. Const. art. III, §6, (1968 Revision). 

Const. art. X, §1, (1885) adopted 
verbatim Const. art. IX, §1, (1868). 
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'Y Re Kionka’s Estate, 113 So.2d 603 (Fla. 
2d D.C.A. 1959) aff'd 121 So.2d 644 (Fla. 
1960). 

20 Hill v. First Nat. Bk., 79 Fla. 391, 84 So. 
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2! Caro v. Caro, 45 Fla. 203, 34 So. 309 
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22 Johns v. Bowden, 68 Fla. 32, 66 So. 155 
(1914). 

23Re Kionka’s Estate, 113 So.2d 603 (Fla. 
2d D.C.A. 1959) aff'd 121 So.2d 644 (Fla. 
1960); Vandier v. Vincent, 139 So.2d 704 
(Fla. 2d D.C.A. 1962). 

24 Stat. §1.01(3) (1963). 

25 Stat. §1.01(13) (1969). 

26 Armour and Co. v. Hulvey, 73 Fla. 294, 
74 So. 212 (1917). 

27 Ch. 77-299 §§1-3, Laws of Florida. 
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One’s enthusiasm for the 
proposed changes to §4 of Article X 
of the constitution is dependent toa 
large extent upon one’s 
philosophical views. One could 
logically argue that the substitution 
of the term “any natural person” for 
“the head of a family” is further 
erosion of the family concept and 
the acknowledgement that no 
longer is it the family that should 
have primary protection. 

This is a departure from prior 
principles that have been expressed 
in the opinions of past courts, as is 
illustrated in the words of Chief 
Justice Browne, when he said: 
Their obvious purpose is to secure to each 
family a home and means of livelihood, 
irrespective of financial misfortune, and 
beyond the reach of creditors; security of the 
State from the burden of pauperism, and of 
the individual citizen from destitution. . . .”! 

Professor George John Miller and 
Harold B. Crosby (then student, but 
later university professor, circuit 
judge and college president), in 
their fine work Our Legal 
Chameleon,? outlined the steps 
which were necessary to ascertain 
the existence of homestead realty 
exemption. In 1949 these were: 

1. Is the obligation upon which 
the attempted forced sale is 
predicated one that gives rise to a 
family? 

2. If so, was the obligor the 
head of a family? 

3. Did he reside in Florida on 
the property claimed as exempt? 

4. Did he ownany estate in such 
property? 

5. Were these factors all in 
existence at the material time, and 
what is the physical extent of the 
property to which the exemption 
applies? 

The proposed amendment removes 
Step 2, that is, the determination of 
the head of the family. 

There have been many cases 
defining and refining what the head 
of a family could be. Those cases 
have afforded protection for 
anyone with a semblance of a 
family connection. There have 
been some instances where the 
person claiming the exemption for 
forced sale could not qualify 
because that person was not the 
head of a family. If one feels that it 
should be the policy of this state to 
grant every person an exemption 
from forced sale from any type 


654 


CON 


Article X, §4 


Some 
Questions 
on the 
Homestead 
Revisions 


By Parker Lee McDonald 


claim, without regard to that 
person’s obligations to support of a 
family, then one could and should 
favor the amendment. On the other 
hand, if one feels that this 
exemption should be restricted to 
protection of those who have an 
obligation to others, that is, his 
family, then one could and should 
be hesitant in approving the 
change. 

The proposed change grants an 
exemption to the extent of one acre 
(presently one-half acre) of 
contiguous land and improvements 
thereon. There are many who 
would think that one-half an acre 
should be a sufficient size lot for a 
home, and many have difficulty in 
justifying the exemption of all 
improvements on a _ homestead 
property, such as a large, expensive 
boat house. There are many who 
feel that creditors should have the 
ability to collect their debts from 
property not actually needed for a 
home or used for agricultural 
purposes. This amendment further 
thwarts that view. 


The next segment to consider is, 
“A homestead as used in _ this 
subsection includes a mobile or 
modular home maintained as the 
residence of the owner or his 
family; . . . .” The philosophical 
question here is whether or not 
there should be some requirement 
that the mobile home be fixed in a 
location before an exemption 
should attach. The provision as 
proposed does not require this. Any 
nomad or wanderer who can satisfy 
the claim that his mobile home is his 
homestead, wherever he may 
wander throughout the state, could 
claim the exemption. This would be 
true, apparently, whether or not 
the owner claimed the tax benefits 
of F.S. §230.08(10). It would not 
even matter, apparently, that the 
creditor’s claim arose as the result ot 
an injury inflicted by the mobile 
home. In the judgment of some 
people, including myself, it should 
be clear that the exemption should 
be restricted to a situation where 
the mobile home is permanent and 
is in a fixed location. 

Finally, the exemption of 
personal property is raised from 
$1,000 to $3,000. The philosophical 
question here is whether inflation 
has reached a point where a person 
should have a $3,000 exemption to 
his personal property or whether or 
not the existing $1,000 exemption is 
sufficient. Once again, one must 
weigh this in conjunction with the 
legitimate claims of creditors who 
have not had the foresight or the 
ability to secure the claim by 
written agreement of the debtor. 

Reviewing the entire context of 
the proposed changes to §10 of 
Article IV, one must answer the 
question: Are the changes necessary 
or do they improve the rights and 
obligations of the citizens of the 
state? oO 


FOOTNOTES 

' West Florida Grocery Co. v. Teutonia 
Fire Ins. Co., 74 Fla. 220, 229, 77 So. 209, 212 
(1917). 

2 U. oF Fia. L. Rev., Vol. 2, 14. 
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One of the more controversial 
issues facing the voters in 
November is the Constitution 
Revision Commission’s proposed 
amendment which would abolish 
the immunity of Florida 
governmental entities from suit. 
Hotly debated before the Florida 
Constitution Revision Commission 
in its hearings, this amendment 
would eliminate a doctrine which 
has caused much confusion in the 
courts and the Florida Legislature. 
As a result of extended testimony 
and discussion, the Commission has 
proposed the elimination of the 
remaining facets of sovereign 
immunity in Florida. It is hoped 
that through a consideration of this 
proposal, the citizens of Florida will 
agree that it is time to cease to 
“prune and pare’! sovereign 
immunity, and will vote for the 
proposed amendment which will 
“uproot it bodily and lay it aside as 
we should any other archaic and 
outmoded concept.” 


Development and Present Law 


Article 10, §13 of the 1968 Florida 
Constitution permits the legislature 
to waive sovereign immunity by 
general law.’ Without such waiver, 
however, the immunity of the state, 
its agencies, and departments‘ is 
absolute in tort,> contract® and 
property matters.’ 

Counties, as political sub- 
divisions of the state, enjoy the full 
scope of the state’s sovereign 
immunity unless the legislature has 
waived their immunity.’ A county 
cannot waive its immunity by a 
local law.° The “governmental/ 
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proprietary” distinction, so crucial 
to municipal liability, has on only 
two occasions figured in cases 
involving a county’s liability.'® 

In suits against municipalities, on 
the other hand, tort liability 
originally depended upon whether 
the particular function was 
governmental or proprietary.'' If 
governmental, the city shared the 
sovereign immunity of the state. If 
proprietary, the city was liable.'® 

In 1957, the landmark case of 
Hargrove v. Town of Cocoa 
Beach" abolished the distinction 
between governmental and 
proprietary functions, and imposed 
liability on the city, under the 
principle of respondeat superior, 
“when an individual suffers a 
direct, personal injury proximately 


caused by the negligence of a 
municipal employee while acting 
within the scope of his 
employment.”'* The court pointed 
out that municipalities would still 
be protected when exercising 
legislative, quasilegislative, judicial 
or quasijudicial functions.'5 

Ten years later, after much 
confusion resulting from the 
Hargrove decision, the Florida 
Supreme Court in Modlin v. City of 
Miami Beach" clarified its holding 
in Hargrove and added a limitation 
to municipal tort liability as therein 
defined. 


Therefore, what is most needed is a 
definition of the distinction between 
legislative and judicial functions. . . and 
executive (or administrative) functions. . . . 
[L]egislative action prescribes a general rule 
for future operation, whereas judicial and 
executive action is typically concerned with 
applying the general rule to specific 
situations or persons. 

[Judicial, as opposed to executive, action] 
may nevertheless be distinguished according 
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to the respective procedures required. If the 
affected party is entitled to the essentially 
judicial procedures of notice and a hearing, 
and to have the action taken based upon the 
showing made at the hearing, the activity is 
judicial in nature." 


The Modlin court added that in 
order for the municipality to be 
liable for the acts of a public 
official, such official must owe a 
special duty to the injured 
individual as opposed to a mere 
duty owed to the public in 
general.!* 

Though there continues to be 
some confusion in the area of 
municipal tort liability,'® the 
current case law on sovereign tort 
immunity for municipalities was 
summed up in Gordon v. City of 
West Palm Beach. 

1) [A]s to these municipal activities which 
fall in the category of proprietary functions a 
municipality has the same tort liability as a 
private corporation; 

2) As to those activities which fall in the 


“ 


category of governmental functions “... a 
municipality is liable in tort, under the 
doctrine of respondeat superior, only when 
such tort is committed against one with 
whom the agent or employee is in privity, or 
with whom he is dealing or is otherwise in 
contact in a direct transaction or 
confrontation.” 


3) As to those activities which fall in the 
category of judicial, quasi-judicial, 
legislative, and quasi-legislative functions, a 
municipality remains immune.?° 


Waiver Statutes 


As a result, several statutes have 
been enacted over the years which 
partially waive immunity for school 
boards and the Board of Regents,?! 
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and for taxing districts and other 
entities when they purchase liability 
insurance.22 In addition, F.S. 
$768.14 waives immunity where the 
state sues in tort and the defendant 
wishes to counterclaim in kind. 

The most comprehensive of the 
statutes waiving sovereign 
immunity is F.S. §768.28.?3 
Effective July 1, 1974, for executive 
departments and July 1, 1975, for all 
other state agencies and 
subdivisions, the statute waived 
sovereign immunity in tort cases for 
the state, its agencies and 
subdivisions. The terms “agencies 
and_ subdivisions” include the 
executive departments, the 
legislature, the judicial branch, and 
the independent establishments of 
the state. They also include counties 
and municipalities, as well as 
corporations primarily acting as 
agencies or instrumentalities of the 
state, counties or municipalities.*4 
The state and its agencies and 
subdivisions are “liable in the same 
manner and to the same extent asa 
private individual under like 
circumstances,” except that no 
punitive damages or prejudgment 
interest may be recovered. 

The statute places a limit on 
recoveries of $50,000 per individual 
and $100,000 per incident.2° These 
limitations apply whether or not the 
agency or subdivision possessed 
sovereignty prior to July 1, 1974,?" 
and claims in excess of these limits 
must be presented to the legislature 
as a claims bill.2* Attorneys may 
charge no more than 25 percent of 
any judgment or settlement as a fee 
in a suit under the statute.” 

Suits against state agencies or 
officers must normally?” be 
instituted in the county of their 
official residence,*! and this rule 
remains unchanged by F-.S. 
§768.28.°2 The privilege of being 
sued in the county of official 
residence may be waived however, 
and venue may then be placed in 
any other court having juris- 
diction.?3 One recognized 
exception to the normal venue rule 
for suits against state agencies or 
officers “exists where an unlawful 
invasion of a lawful right secured to 
the plaintiff is directly threatened in 
the county where the suit is 
instituted.”4 


Proposed Amendment 
The Florida Constitution 


Revision Commission has proposed 
the following amendment which 
would abolish sovereign immunity 
in the State of Florida: 

No sovereign immunity in contract or in 
tort — The doctrine of sovereign immunity 
shall not be applicable in this state in contract 
or in tort for personal injury, wrongful death 
or property damage. Punitive damages shall 
not be recoverable against the state, school 
districts, municipalities, special districts or 
any of their agencies. 

This amendment would provide 
a blanket rule applicable to the state 
and all its agencies and subdivisions 
and would end the confusing and 
piecemeal approach to the 
abrogation of sovereign immunity 
outlined above. 

However, there remain those 
who are opposed to the further 
erosion of the doctrine of 
governmental immunity. One of 
the arguments used against the 
proposed amendment is as follows: 

Many of the activities carried on by 
government are of a nature so inherently 
dangerous that no private industry would 
wish to undertake the risk of administering 
them. Such activities, in addition to the street 
and highway system, include such services as 
law enforcement, fire fighting, care of 
mental patients, the keeping of jails and 
juvenile detention facilities, and the control 
and treatment of communicable diseases. 
These activities are so important to the 
health, welfare, and safety of the public that 
they could not possibly be abandoned, 
although the imposition of broad _ tort 
liability upon the agencies carrying on these 
activities might become extremely 
burdensome taxpayers. 

Practically all of the functions carried on 
by government are required by law and 
cannot be abandoned in the face of the high 
cost of operation, whereas private business 
has no legal duty to continue any of the 
services which it provides, and will, of 
course, eliminate any activity when it finds 
that its liability for continuing it is too great. 
Though this argument is not 
without its appeal, the very fact that 
some public activities are of such 
great importance to the welfare of 
the community mandates that the 
community accept the cost of such 
services as one to be shared through 
taxes or form of liability 
insurance. 

A favorite argument of those in 
favor of retaining sovereign 
immunity is that the government, 
unlike a commercial enterprise, 
does not produce a profit against 
which the cost of judgments may be 
properly assessed. This argument 
was first made in the English case of 
Russell v. Men of Devon,** the case 
from which it is generally agreed*’ 
that the doctrine of governmental 
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immunity springs. The court was 
influenced by the fact that there 
was no fund “out of which 
satisfaction is to be made” and 
expressed the opinion that “it is 
better that an individual should 
sustain an injury than that the public 
should suffer an inconvenience.” 
Surely, however, a better reasoned 
approach would be to consider the 
torts of government agents to be a 
normal and proper cost of 
administering government; and to 
assess such costs against all who 
benefit from government services 
through taxes. 

The state and its various 
subdivisions and agencies should be 
required to pay for their deliberate 
choices to engage certain 
activities that will likely cause 
losses, just as it is required to pay for 
property it deliberately takes for 
public purposes.*® No one would 
argue that the state should not be 
required to pay for property it 
condemns to build a highway. Why, 
then, are some uneasy’ with 
requiring the state to accept full 
liability for accidents caused by 
drivers of state vehicles, for 
example? Currently those who are 
injured or sustain property damage 
may only recover up to the 
maximum of the state insurance 
policy” or the $50,000/$100,000 
limit imposed by F.S. §768.28, 
discussed above. 

Proponents of abolishing 
sovereign immunity urge that it is 
just as much the duty of 
government to administer justice 
against itself and in favor of its 
citizens as it is to dispense justice 
among private parties.*! The Bill of 
Rights contained in the Florida 
Constitution declares that: “The 
courts shall be open to every person 
for redress of any injury, and justice 
shall be administered without sale, 
denial, or delay.” If this is to be 
more than merely an empty 
promise the state must yield the 
remnants of its immunity from suit. 


The present system of 
compensating tort victims is not 
adequate to meet the needs of many 
claimants. The limits of $50,000 per 
victim and $100,000 per incident* 
are likely to be woefully 
inadequate in, for example, a 
serious automobile accident 
involving a state vehicle. If the 
damages exceed -the statutory 
ceiling, the victims are faced with 
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undertaking a claims bill in the 
legislature. The claims bill system 
has been widely criticized for 
failing to provide adequate and 
timely relief. It is time consuming, 
and it diverts attention of the 
elected representatives from 
general legislation. No recovery can 
be had until the legislature 
convenes, and in addition many 
claims bills remain stranded in the 
claims committee when the 
legislature adjourns.‘4 


A fear often expressed by the 
opponents of the proposal to 
abolish sovereign immunity is that it 
will produce a “flood of 
litigation.”** One writer suggests 
this is the result of the perception 
that government, with its ability to 
levy taxes, is a “collectible” 
defendant, as opposed to private 
parties whose ability to satisfy a 
judgment may be less certain.‘® 
Thus the government may be a 
more attractive defendant. This 
phenomenon, the writer suggests, 
may be combatted by requiring 
plaintiffs who wish to bring suit 
against public bodies to post bonds 
to secure the costs of litigation, 
should the suit prove to be 
frivolous.‘ 


Further protection against 
increased judgments should 
sovereign immunity be abolished 
may be had through the use of 
various insurance programs,*® 
structured judgments, the 
implementation of risk manage- 
ment‘? and safety training 
programs for government 
employees. 

Critics of the abrogation of 
sovereign immunity fear that under 
the proposed amendment liability 
insurance may become prohibi- 
tively expensive. The State of 
California, however, which 
abolished sovereign immunity in 
1961, has maintained an effective 
insurance plan since 1963 at a cost of 
approximately $1,198,000 per year, 
including administrative costs.5° 
Though smaller local public entities 
may find the cost of insuring for 
unlimited liability unfeasible, in 
such a case, when the rare claim of 
great magnitude arises, the entity 
could follow California’s example 
and float a bond,*! levy a tax,®? or 
pay the claimant in installments 
under a_ structured settlement 
plan.** 

One expected benefit of the 


abolition of sovereign immunity is 
that the selection and training of 
public servants will be undertaken 
with greater care. It has been noted 
that: 

. . where governmental immunity has had 
the effect of encouraging laxness and a 
disregard of potential harm, exposure of the 
government to liability for its torts will have 
the effect of increasing governmental care 
and concern for the welfare of those who 
might be injured by its actions.*4 


In addition, governmental bodies 
would be encouraged by such a 
move to adopt risk management 
and safety training programs in 
order to minimize the frequency 
and severity of judgments against 
them. 

Opponents of the proposal to 
abolish sovereign immunity also 
claim that such a move would affect 
the ability of the state and _ its 
communities to sell their bonds. 
According to Moody’s Bond 
Record, however, the majority of 
states which have waived sovereign 
immunity and which also sell state 
bonds have bond ratings as high as 
or higher than Florida.» A case in 
point is California, which currently 
enjoys the highest bond rating of 
“AAA” after having waived 


CORPORATION 
INFORMATION 
SERVICES 


Toll Free in Florida 1-800-342-8086 


Cut the red tape and costly delays. 
Call Corporation Information Ser- 
vices toll free to retrieve or file infor- 
mation and/or documents of public 
record in Tallahassee. 


Inquire about our Insta-Corp service. 
(One-day service on the filing of new 
articles of incorporation offered ex- 
clusively to members of The Florida 
Bar.) 


Call toll free 1-800-342-8086 to 
discuss the use of our services. 


CORPORATION INFORMATION 
SERVICES, INC. 


P.O. Box 3994, Tallahassee, Florida 32303 
Telephone 904-222-9171 


657 


PRO—Abolition of 
Sovereign Immunity 


sovereign immunity in 1961.5° Thus 
it appears that the specter of 
increased liability for the state and 
local governments is likely to have 
little affect on the ratings of their 
bonds. 

The proponents of continued 
governmental immunity point with 
horror at the supposedly disastrous 
effect which unlimited govern- 
mental liability may have on the 
public treasury and the ability to 
provide governmental services. 
Even the danger to a_ small 
municipality to whom it is said that 
a large judgment may mean 
bankruptcy, has been demon- 
strated to be exaggerated.5’ The 
unwarranted anxiety that 
abolishing sovereign immunity will 
be ruinous to governmental bodies 
and unduly burdensome to 
taxpayers is aptly refuted by the 
following example. In 1958 the City 
of Chicago disposed of 890 
personal injury claims for a total of 
$1.6 million, which represented a 
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per capita citizen “burden” of about 
40 cents per year.** Surely the grave 
measure of injustice which would 
come about if claims of innocent 
tort victims went uncompensated 
more than warrants such a minimal 
expense. A noted critic of the 
doctrine of sovereign immunity, 
Professor Edwin Borchard, who is 
credited*® with helping to begin the 
trend toward its abolition, wrote in 
1924: 


[I]t requires but a slight appreciation of the 
facts to realize that in Anglo-American law 
the individual citizen is left to bear almost all 
the risks of a defective, negligent, perverse 
or erroneous administration of the State’s 
functions, an unjust burden that is becoming 
graver and more frequent as the 
Government’s activities become more 
diversified and as we leave to administrative 
officers in ever greater degree the 
determination of the legal relations of the 
individual citizen.®° 


The growing diversification of 
governmental business that 
Professor Borchard noted in 1924 
has accelerated geometrically, and 
with it the potential exposure of 
citizens to the “risks of a defective, 
negligent, perverse, or erroneous 
administration of the State’s 
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functions.” Yet still this unjust and 
outmoded doctrine lingers on in 
Florida. The trend is clearly toward 
its abolition.®! Florida voters have 
the opportunity in November to 
vote for the proposed constitutional 
amendment and eliminate this relic 
of the past. Justice Oliver Wendell 
Holmes very forcefully pointed out 
in 1916 that: 


It is revolting to have no better reason for a 
rule of law than so it was laid down in the 
time of Henry IV. It is still more revolting if 
the grounds upon which it was laid down 
have vanished long since, and the rule simply 
persists from blind imitation of the past.®? 


In a similar vein, Chief Justice 
Traynor in the decision in which 
California abolished the doctrine, 
concluded that “the rule of 
governmental immunity for tort is 
an anachronism, without rational 
basis, and has existed only by the 
force of inertia.”® 


Florida voters should approve 
the proposed constitutional 
amendment in November, and deal 
the antiquated doctrine the death 
blow rather than require the 
legislature and the judiciary to 
continue to “prune and pare sat 
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FOOTNOTES 


! Hargrove v. Town of Cocoa Beach, 96 
So. 2d 130, 132 (Fla. 1957). 

Id. 

3 The 1885 and 1868 Constitutions 
contained similar provisions. FLa. Const. 
art. III, §22 (1885); Fa. Const. art. IV §19 
(1868). 

4 Circuit Court v. Dept. of Natural 
Resources, 339 So.2d 1113 (Fla. 1976). 

5 Pereira v. State Road Dept., 178 So.2d 
626 (Fla. Ist D.C.A. 1965). 

6 The Florida Supreme Court said in 
Circuit Court v. Dept. of Natural Resources, 
339 So.2d 1113, 1116 (Fla. 1976) that despite 
some dicta to the contrary in Gay v. Southern 
Builders, 66 So.2d 499 (Fla. 1953), the state is 
immune from suit for breach of contract as 
was held in Bloxham v. Florida Cent. & P.R. 
Co., 35 Fla. 625, 17 So. 902 (Fla. 1895); 
Hampton v. State Board of Education, 90 
Fla. 88, 105 So. 323 (Fla. 1925) and State v. 
Love, 99 Fla. 333, 126 So. 374 (Fla. 1930). 
This position was reaffirmed in a recent 
Attorney General’s Opinion, 78 Op. Att’y. 
Gen. 20 (1978). 

7 Hampton v. State Board of Education, 
90 Fla. 88, 105 S0.323, 327 (Fla. 1925). 

8 Arnold v. Shumpert, 217 So.2d 116, 120 
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Presently, the common law of 
sovereign immunity prevails in 
Florida, except as waived by statute 
or court decree. The precise 
constitutional language of the 1968 
Florida Constitution is: “Provision 
may be made by general law for 
bringing suit against the state as to 
all liabilities now existing or 
hereafter originating.”! The voters 
of Florida in November will be 
voting on whether or not to 
supplant that language with new 
language, as noted in J.B. Spence’s 
discussion in support of proposed 
Article X, §13. 

My job is to say something good 
about retaining the present 
sovereign immunity provision. This 
is no easy task on any occasion and, 
especially, when an opponent as 
able as J.B. Spence is advocating 
abolition of immunity. Most 
advocates would accept with more 
relish the affirmative role of 
abolition that has been assigned to 
Spence, because, surely, 
“everybody ought to have his day in 
court” and, certainly, it is not “fair 
or just” to set the government itself 
up as a potentate that may damage 
the governed people with 
immunity. Those sounds roll easily 
off my tongue and would find 
welcome reception in the minds of 
many readers. 

My job is to persuade you that 
there is another side to the issue. In 
beginning, may I say, however, that 
I do not argue for unvarnished 
sovereign immunity across the 
b.ard, because I do believe that 
citizens ought to have recompense 
up to some limits for harm of 
certain types done them by the 
government and governmental 
agencies. What I argue against, 


Article X, §13 


In Defense of the 
1968 Florida 
Constitution’s 
Statement on 
Sovereign 
Immunity 


By Joseph W. Little 


then, is the total abolition of 
sovereign immunity, making 
governmental defendants liable on 
the same footing and to the same 
extent as private defendants would 
be liable. Even more specifically 
than that, I argue that the legislature 
ought to retain the constitutional 
power that it presently has to 
regulate whether or not there is to 
be immunity and, if there is to be 
waiver, to what extent liability 
applies. 

As a disgression, I would observe 
that my interest in immunity was 
stimulated by my work as chairman 
of the Florida League of Cities 
Constitution Revision Committee. 
Representatives of municipal 
governments have long’ been 
concerned that judicial abrogation 
of immunity in cases such as 
Hargrove v. City of Cocoa Beach? 


and others made municipal 
governments more prone to 
liability than would be county 
governments, state agencies, and 
the state itself. This seemed unfair 
because municipal governments do 
not enjoy the general taxing power 
of the state. Hence, the 
governmental bodies least able to 
raise money to pay judgments have 
the greatest exposure to them. To 
correct in part this imbalance 
between potential liability and 
inherent ability to pay judgments, 
the Florida League of Cities 
proposed that the present provision 
on immunity be amended to read as 
follows: 

Provision may be made by general law for 
bringing suit against the state, counties, 
school districts, municipalities, special 
districts, and other public agencies, as to all 
liabilities now existing or hereafter 
originating and prescribing the liability of 
the state, counties, school districts, 
municipalities, special districts, and other 
public agencies, and said liability shall be the 
same? (proposed new language is 
italicized.) 

Hence, neither I nor the Florida 
League of Cities argues for 
reassertion of sovereign immunity 
in its pristine form. What the 
League argued for and lost was 
parity. What I now argue for is the 
retention of existing language, 
giving the legislature the power to 
waive immunity or not as it deems 
proper in the public interest. 


Origin in Common Law 


Sovereign immunity, of course, 
has its origin in the common law 
and before. In a rough sense it 
reflects the idea that the sovereign 
can do no wrong, or at least that the 
sovereign cannot be held 
accountable for the wrongs that it 
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has done. It is commonly thought 
that the origination of the doctrine 
rests upon the notion that the 
sovereign in personam cannot be 
hailed into the courts. Presumably, 
yielding to the processes of the 
courts would be a self-destructive 
act because it is by virtue of the 
leave of the sovereign that the 
courts exist to begin with, and it is 
from the authority of the crown that 
the law itself emanates. 


In fact, the case usually 
accredited with originating the 
doctrine of sovereign immunity did 
not involve the crown at all. That 
case, Russell v. Men of Devon,‘ was 
an action brought by the plaintiff, 
whose wagon had been damaged 
on an ill-kept bridge, against “the 
men dwelling in the County of 
Devon.” The action was defended 
by “two of the inhabitants, for 
themselves and the rest of the men 
dwelling in that county.”® Hence, 
this earliest case involved not the 
sovereign crown but the sovereign 
people. And, the resulting opinion 
by Lord Kenyon and_ others 
acknowledged the immunity of the 
people when acting collectively for 
their common governance. While 
there was some doubt in the minds 
of the judges about the validity of 
collective defendants and weight 
was given to the fact that there was 
no record of any predecessor case 
of the kind, the basic rationale of 
the decision was that the 
sovereignty of the people could not 
be surrendered or diminished by 
yielding to the processes of the 
courts in an action brought by an 
individual. As Judge Ashhurst put 
it: “[i]t is better that an individual 
should sustain an injury than that 


the people should suffer an 
inconvenience.’’* Even so, 
however, the judges explicitly 


acknowledged that the legislature 
could provide for statutory 
remedies if it determined to do so. 


Arguments for Legislative Power 


Pointed arguments can be made 
for retaining within the legislature 
the power to retain sovereign 
immunity or to waive it as the 
public interest requires. I will 
briefly discuss three arguments. 
One is a technical legal argument; 
another is an economic argument; 
and, the third comes back around to 
the ancient doctrine of the 
sovereignty clothed in modern 
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By and large, the immunity from 
acts of the following kind are under 
discussion. Suppose a soft drink 
delivery truck and a fire truck of a 
Florida city are being driven 
negligently by their drivers, 
suppose further the two trucks run 
into each other, causing severe 
injury to the respective drivers. One 
of the drivers is a paid professional 
driver of the soft drink company 
and the other is a paid professional 
driver of the city. Assume that the 
law of comparative negligence 
applies so that neither driver would 
be completely barred from a 
recovery because of his own 
negligence. Is there any reason to 
allow a remedy for the driver of the 
city fire truck against the soft drink 
company and to preclude remedy, 
or put some limits on it, for the 
driver of the soft drink truck against 
the city? I believe there is and it 
derives from the very rationale that 
makes either the soft drink 
company or the city liable in the 
first place. 

Under the common law and the 
law of Florida, each of the 
individual drivers is personally 
responsible to the other under basic 
tort law as modified by Florida’s 
comparative negligence rule. The 
basis of liability is fault. By contrast, 
the representative liabilities, if any, 
of the soft drink company and the 
city are based upon the doctrine of 
vicarious liability and not on fault of 
itself. This assumes that both the 
soft drink company and the city 
used appropriate care in selecting 
their drivers. The courts in this and 
every other state have made 
employers vicariously liable for the 
negligence of employees under the 
doctrine of respondeat superior. 
The basic notion of this doctrine is 
that when a master puts a servant to 
work in an occupation that if done 
negligently could cause harm to 
someone else, then the master ought 
to be liable. It recognizes that it is 
the master and not the servant who 
is reaping the profits of the 
enterprise in which the servant is 
employed. In short, the doctrine of 
respondeat superior is probably the 
earliest manifestation of enterprise 
liability. It simply acknowledges 
that a_ profit-making enterprise 
ought to be responsible fully for all 

the costs of the enterprise, including 
the cost of losses caused by the fault 


of employees. It is appropriate, 
therefore, to hold the soft drink 
company liable for the fault of its 
driver. 

Contrast, however, the position 
of the city with that of the soft drink 
company. The city is not a profit- 
making enterprise. In fact, the city 
exists only to provide services to the 
people in the community. In effect, 
the people themselves are 
voluntarily giving up _ their 
resources in order to provide 
services to themselves collectively 
and to the community at large. The 
city government and the citizens as 
recipients of governmental services 
do not derive a profit from the 
activities of the city. Therefore, the 
basic rationale of enterprise 
liability, which is to make profit- 
making enterprises bear all the 
costs, is undercut. It follows, 
therefore, that application of basic 
legal theory calls for treating 
governmental employers dif- 
ferently than private employers. 

The second reasen for retaining 
the authority to’ put limits on the 
liability of governmental bodies is 
economic. Within the recent past at 
any rate, it appears that jurors have 
deemed governmental agencies to 
be deep pockets of cash. Able 
plaintiffs’ lawyers have been able to 
persuade jurors, in effect that when 
a governmental body pays a large 
recovery, no one loses. This means 
that governmental agencies and the 
taxpayers that are standing behind 
them providing the money are 
perhaps subjected to even greater 
liability than would a_ private 
defendant. In other words, the 
psychology of juries may be to treat 
plaintiffs much more generously 
when there is a governmental 
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defendant than when there is an 
ordinary private defendant. In 
order to assure that the people, as 
the people, are not improperly 
treated, the authority to limit the 
liability of government ought to 
remain. 

An additional economic factor to 
be considered is the nature of the 
remedy available against the 
shareholders of a _ private 
corporation individually and the 
electorate of a governmental body 
individually. Under the corporate 
law of Florida and, I believe, all 
other states, the shareholders of a 
legitimate corporation are shielded 
from individual liability for debts 
and judgments against the 
corporation. This means that if a 
large judgment were entered 
against a corporation thereby 
driving it into insolvency, then the 
shareholders themselves would not 
be liable for the unsettled 
judgment. This, of course, is one of 
the principal reasons for doing 
business in the corporate form and 
represents a common belief that the 
public interest in the long run is 
better served by shielding 
shareholders from individual 
liability than by not doing so. 

There can be little doubt that this 
aspect of corporate law has been 
greatly beneficial to the orderly 
economic development of our 
country. By contrast, once a 
judgment is obtained against a 
governmental body, a court could 
enforce the judgment by issuing a 
mandamus to the elected officials, 
requiring them to levy taxes to pay 
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the judgment. Even though there 
are taxing limits imposed upon local 
governments in Florida, the 
judgment could be kept alive year 
after year and eventually even an 
extremely large judgment would be 
totally paid by the taxpayers. 
Hence, under present law, and 
these circumstances, shareholders 
of a private corporation have an 
immunity that is not enjoyed by the 
electorate of a municipal 
government. In other words, the 
proposal to abolish the doctrine of 
sovereign immunity completely 
does not put governmental 
defendants on parity with other 
defendants; in fact, it puts 
governmental defendants at a real 
disadvantage. This, of course, 
means that the people themselves 
are put at a disadvantage. 


The third argument that I would 
make is that the public policy 
arguments made in Russell v. Men 
of Devon still validity. 
Politicians like to speak of the 
sovereign people. By that, it is not 
suggested that there is some 
collection of kings, queens, 
princesses and princes around. 
What is suggested is that the people 
collectively, when they form a 
constitution and agree to live under 
the rule of law, are creating a new 
kind of sovereignty. That 
sovereignty is the sovereignty of the 
law and the sovereignty of those 
institutions that execute the law and 
carry out the will of the people. Ina 
sense then, when governmental 
bodies and agencies may be hailed 
into the courts without any limits 
and restrictions on liability, some 
aspect of the basic sovereignty of 
the people as a people is being 
challenged. The people themselves 
and the right of the people to 
function in a lawful manner without 
being called into court at the behest 
of a single individual should not be 
summarily and totally abandoned. 


Having said this, I nevertheless 
return to what I had said in my 
opening statements. There are valid 
public policy grounds for allowing 
remedies against governmental 
units within limits set by the 
legislature. The role and scope of 
government have changed greatly 
since the opinion in Russell v. Men 
of Devon was rendered. 
Governments, particularly local 
governments, do perform functions 
that historically have been rendered 


by private entities. Moreover, the 
need to protect individuals against 
overbearing governmental actions 
was never greater. And, truly, it can 
be said that no citizen ought to be 
left broken and penniless when 
injuries have been caused by the 
negligent acts of governmental 
bodies. Perhaps, all would agree 
that the government ought to be 
responsible for providing medical 
services, and rehabilitation and the 
living costs. What I argue is that the 
power to make this determination 
by general law ought to be retained 
by the legislature. 

In closing, I would observe that 
even the proponents of the 
abolition of sovereign immunity do 
not suggest that the liability should 
be identical to that of private 
defendants. Their proposal 
explicitly retains immunity to 
punitive damages, denying to the 
legislature the power to authorize 
them as they may now do. The 
proponents thereby acknowledge 
that a basis for distinction between 
private and governmental 
defendants exists. With this 
admission, it necessarily follows 
that the rule ought to be as it is 
now—that the legislature has the 
power to waive immunity or not, as 
called for by the conditions of the 
time. 

Regrettably, the voters will not 
have an opportunity to vote on the 
sovereign immunity question 
individually. Instead, it is immersed 
in the first general proposition that 
contains a large number of 
questions, some of which should be 
supported and others of which 
should not be. In determining how 
to vote, the electorate should place 
the sovereign immunity question on 
the “No” side of the balance. oO 
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The revisions of Article VII are 
Florida’s partial response to 
California’s Proposition 13. They 
recognize the growing taxpayer 
revolt against government 
expansion and the resulting 
increases in taxes required to 
support it. 


Taxpayer relief is provided in a 
number of revisions which increase 
the homestead exemption, expand 
the personal property tax 
exemption for household goods and 
personal effects, and reduce the 
assessment of inventory and raw 
materials used in manufacturing. 
Other sections use tax incentives to 
encourage preservation of historic 
property, redevelopment of slum 
and blighted areas, and use of solar 
energy. Still other revisions confirm 
the integrity of the state in its 
dealings with its citizens, both 
contractual and constitutional. 


The revisions are  taxpayer- 
oriented. They do something for 
the taxpayer, not to him. Arguably, 
much of the tax relief could have 
been provided legislatively. But, 
the legislature consistently has 
refused to do so. Thus, it is 
particularly appropriate that these 
reforms be accomplished by the 
Constitution Revision Commission, 
an appointed group of citizens 
whose work product goes directly 
to the people for their acceptance 
or rejection bypassing the 
legislative process. 

As with all taxes, the revisions will 
be criticized for their fiscal impact. 
It will be argued that the loss of tax 
revenues from one source must be 
made up from another. Such 
arguments ignore the growing 
sentiment in Florida and 
nationwide for restraints not just on 
increasing taxes, but on 
government services supported by 
those taxes as well. The taxpayers of 
Florida want less of both taxes and 
government. 


Exemptions 


Section 3 and 6 are revised to 
permit an increase in the homestead 
the exemption for 


exemption, 
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Revised Article Vil— 


Two 
Proponents’ 
Comments 


By Martha W. Barnett and 
William O. E. Henry 


household goods and _ personal 
effects, and the public purpose 
exemption for lessees of 
governmental property. Addition- 
ally, the exempt status of certain 
governmental! lease agreements is 
confirmed. 

Homestead Exemption. Section6 
is amended to authorize an increase 
in the homestead exemption. 
Presently, the constitution provides 
an exemption from ad valorem 
taxes of up to $5,000 of the assessed 
value of residential real property 
qualifying as homestead property. 

When §6 was first enacted over 50 
percent of the homesteads were in 
fact exempt from ad valorem taxes. 
Today virtually all residential real 
property is worth more than the 
$5,000 exemption. As the value of 
residential real property has 
increased, the tax savings value of 
the homestead exemption has been 
eroded. The present fixed dollar 
amount cannot take into account 
spiralling inflation. For example, it 


has been estimated that the $5,000 
exemption would have to be 
increased to at least $8,500 in order 
to compensate for the decline in its 
tax savings value that has occurred 
just since the 1968 Constitution was 
adopted. 

While there may be _ honest 
debate about the wisdom of 
continuing the homestead 
exemption at all, the Constitution 
Revision Commission chose not to 
address that issue. Rather, it sought 
to make the exemption again 
meaningful to taxpayers. The 
revision reflects the sentiments 
expressed over and over at the 
statewide public hearings— 
taxpayers want relief from 
residential real property taxes. As 
government officials in California 
learned, such sentiments cannot be 
taken lightly. 

The revision authorizes the 
legislature to establish an index for 
the base year 1979 from which the 
homestead exemption be 
annually adjusted so as to maintain 
the constant value of the 
exemption. As the cost of living 
increases with inflation, the dollar 
amount of the homestead 
exemption will increase accord- 
ingly so that the actual tax savings to 
the taxpayer will remain constant. 
To prevent any negative fiscal 
impact on local government the 
revision requires restitution for any 
decrease in revenue to any affected 
taxing authority. 

Household Goods and Personal 
Effects. Subsection 3(b) expands 
the coverage of the exemption for 
household goods and_ personal 
effects to include every natural 
person. Presently the $1,000 tax 
exemption is limited to heads of 
families residing in the _ state. 
Household goods and _ personal 
effects by the very nature of the 
items involved simply should not be 
subject to ad valorem taxation. The 
administrative problems involved 
in assessing such property alone are 
sufficient reasons to exclude them. 

The additional $500 tax 
exemption now available only for 
widows is extended to widowers. 
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Revised Article VII 


Two Proponents’ 
Comments 
This revision eliminates an 


unsupportable constitutional 
distinction based solely on sex and 
furthers the  state’s established 
policy of cushioning the financial 
impact of spousal loss. 


Existing Leasehold Interests in 
Governmental Property. Section 
3(c) clarifies the taxable status of 
existing leasehold interests of 
private citizens in governmentally- 
owned property. It provides that 
lease agreements, in effect on 
January 1, 1978, are exempt from 
ad valorem taxes for the term of the 
lease if the lease agreement or the 
legislation creating the leasehold 
interest exempted, or covenanted 
to exempt, the lease from ad 
valorem taxes or if the property was 
leased for use in providing air, 
ground or water transportation or 
services used in connection 
therewith. Recent court decisions 
have ignored the _ contractual 
obligations and commitments 
made by the state in its lease 
agreements with private lessees. 

The revision is grounded on the 
principle that the state should be 
held to the same standards of 
integrity and fairness that it requires 
of its citizens. Prior to 1971, 
leasehold interests were not subject 
to ad valorem taxation. Thereafter 
legislation was enacted which 
subjected some private lessees of 
governmentally-owned property to 
ad valorem taxation and 
specifically exempted others. The 
state has entered into lease 
agreements with private lessees 
exempting the leasehold interests 
from ad valorem taxes. The revision 
simply honors those contractual 
obligations and commitments 
made with the express under- 
standing that ad valorem taxes 
would not be assessed against the 
leasehold interests when at that 
time such interests were not subject 
to ad valorem taxation or a specific 
contractual provision so provided. 

Public Purpose Exemption. 
Section 3(d) specifically authorizes 
the legislature to exempt private 
lessees of governmentally-owned 
property providing air, ground or 
water transportation or services 
connected therewith from ad 


valorem taxes. The property must 
be used for a public purpose, i.e., a 
service which could properly be 
performed by a governmental unit 
or one that would be a valid subject 
for the allocation of public funds. 
The revision recognizes that the 
operation of marine ports and 
airports is essential to a state such as 
Florida that depends so heavily on 
the tourist industry and_ the 
traveling public. Such facilities are 
indispensable to maintaining 
industry and economic develop- 
ment. There is no doubt that such 
activities are properly — public 
purposes. However, recent court 
decisions have called into question 
the authority of the legislature to 
grant tax exemptions to any private 
lessee of governmentally-owned 
property that makes a profit on the 
use of the property. The revision, 
which is prospective in application, 
lays to rest any such doubts as to the 
legislature’s authority with respect 
to private lessees performing a 
public purpose by leasing 
governmentally-owned property to 
provide air, ground or water 
transportation or related services. 


Assessments 


Section 4(b) is revised to provide 
preferential tax treatment to 
encourage activities inuring to the 
benefit of all citizens of the state 
such as use of solar energy 
equipment, redevelopment of slum 
and blighted areas, restoration of 
historic property, and economic 
development 

Inventory and livestock. Section 
4(b)(1) clarifies the authority of the 
legislature regarding the taxation of 
inventory and_ livestock. The 
constitution presently provides 
that, by general law, property held 
for sale as stock in trade and 
livestock may be _ valued for 
taxation at a specified percentage 
of value. The revision specifically 
provides that inventory may be 
classified for tax purposes to 
alleviate any concern that the 
assessment of certain types of 
inventory at a different percentage 
of just value (e.g., goods in the 
process of manufacture are 
assessed at one percent of just value 
while all other inventory is assessed 
at 10 percent) may run contrary to 
the constitutional requirement that 
taxes be uniform within each class. 

Inventory taxes have long been 


unpopular and the legislature has 
long provided for its taxation at low 
rates. Such goods are of a transitory 
nature enroute from manufacturer 
to customer, and they often must be 
held for long periods of time with 
resulting handling and storing costs. 
The revision authorizes the 
legislature to exempt inventories 
from taxation completely. Such tax 
treatment should serve as an 
economic incentive to develop 
business in the state. 


Preservation of Historic 
Property. A new subsection (2) is 
added to §4(b) to authorize the 
legislature to prescribe procedures 
for the valuation of historic 
property at a specified percentage 
of its assessed value. No one can 
doubt the benefit of historic 
property to Florida, to its 
educational, aesthetic and cultural 
atmosphere. A dramatic increase in 
the value of the underlying land 
coupled with the realities of the 
marketplace has resulted in many 
private property owners foregoing 
any thoughts of preservation. The 
trend to raze historic buildings has 
become frightening. The present 
tax structure is a deterrent to 
historic preservation. Property 
owners who do restore historic 
sites, often foregoing increased 
conveniences or rental incomes, 
find themselves penalized by 
increased taxes. The revision of fsets 
these problems. Properties 
qualifying for the preferential tax 
treatment have been strictly limited 
to those which meet the criteria for 
listing in the National Register of 
Historic Places. As of 1977 only 256 
sites in Florida met such criteria. 


Solar Energy Equipment. 
Section 4(d)(3) is a new section 
which authorizes the legislature, 
until 1988, to exclude from the 
assessed value of real property any 
increases in value attributable to the 
installation of a solar energy system. 
Its purpose is to encourage the use 
of solar energy as an alternate, 
economical energy source. Income, 
sales and property tax incentive 
have been adopted in over half the 
states. 


Since 88 percent of Florida’s 
energy needs are supplied by oil 
and natural gas, the state is 
extremely vulnerable to energy 
shortages and to increasing costs. 
Solar technology is progressing 
rapidly and should be used to its 
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fullest advantage in the “Sunshine 
State.” 


Redevelopment of Slum and 
Blighted Areas. Economic 
incentives and financial resources 
for redevelopment of areas 
designated as slum or blighted by the 
legislature are provided by two 
new provisions. Section 4(b)(5) 
authorizes abatement of ad 
valorem taxes and §17 authorizes 
tax increment financing. More than 
15 states have passed _ similar 
legislation. 


Tax increment financing allows 
local governing bodies to sell 
revenue bonds to finance or 
refinance a redevelopment project. 
Under the revision, the use of the 
original tax levied prior to the 
development of the property 
remains the same. The bonds are 
repaid from the increase in ad 
valorem taxes resulting from the 
increased assessment of the 
redeveloped property. For 
example, if prior to redevelopment, 
taxes on a piece of property were 
$1,000 and the taxes levied on the 
developed property is $10,000, then 
$9,000 (the difference between the 
original tax and redevelopment tax) 
would be used to pay off the bonds. 


Tax abatement provides an 
economic incentive directly to the 
owner or developer of the 
property. By general law, the 
redeveloped property be 
assessed at specified percentage of 
its value for up to 25 years. After 
that period of tax abatement, taxes 
are levied on the full value of the 
improved property. 


Corporate Income Tax 


Section 5 is amended to reaffirm 
the original intent of the people that 
the imposition of the corporate 
income tax would be prospective 
only. It provides that income in the 
form of appreciation in value which 
occurred prior to the effective date 
of the corporate income tax act is 
not subject to the tax. It corrects a 
gross inequity that presently exists. 

From 1924 to 1971, the 
constitution expressly prohibited a 
state tax on all income from any 
source. The purpose was to attract 
outside capital investments to 
Florida for growth and develop- 
ment. In 1971, the long standing 
constitutional prohibition on an 
income tax was partially lifted to 
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permit limited taxation of 
corporate income. The problem 
arose with the definition of income 
and the scope of the tax. As 
presently interpreted by the Florida 
Supreme Court, appreciation in 
value is not income as it accrues, but 
only when it is realized by a sale or 
exchange. 

The following example illustrates 
the inequity of the present law. 
Two midwestern families moved to 
Florida in the earlier part of the 
period 1924 to 1971. Both families 
were induced in part by the Florida 
constitutional prohibition against 
income taxes. Each family bought a 
few acres of land and planted those 
acres in groves. For nontax reasons, 
each family incorporated its citrus 
grove. In 1970, one family sold its 
grove. In 1972, the other family sold 
its grove. The appreciation in value 
of the grove over the years is not 
taxed to the 1970 seller. The 
appreciation is taxed to the 1972 
seller even though the Florida 
Constitution prohibited its taxation 
prior to 1971. The difference in tax 
treatment is not fair. Even the 
biggest tax collector of all, the 
Internal Revenue Service, does not 
tax appreciation in land value prior 
to the enactment of the federal 
income tax law. 

This could not have been the 
intent of the original constitutional 
prohibition or of the partial repeal 
of that prohibition in 1971. In 1921, 
Florida intended absolutely to 
prohibit taxation of income. In 
1971, the intent was to partially 
remove the constitutional 
prohibition to relieve the budgetary 
demands of the state. Corporate 
income from that date forward was 
to be subject to an income tax. 
Income that accrued prior to that 
time was to continue to be 
immunized from an income tax. 
The revision effectuates this intent. 

The revision is prospective in 
application and by its terms does 
not reduce any tax liabilities for 
years ending prior to the effective 
date. Thus, it will not entitle 
taxpayers who have paid the 
corporate income tax such 
appreciation in value between the 
effective date of the corporate 
income tax act and the effective 
date of the constitutional 
prohibition to a refund. 
Additionally, the section provides 
that appreciation in the value will 
be deemed to have occurred 


ratably over the entire time the 
property has been owned by the 
taxpayer in order to eliminate any 
administrative difficulties in 
determining the fair market value 
of the property at the time the 
corporate income tax became 
effective. 


It may be argued that this 
revision is more appropriately a 
legislative function. However, the 
legislature, by ignoring the intent of 
the people, created the present 
inequity. It was the people who 
prohibited income taxes in Florida; 
it was the people who partially 
lifted that ban. It is now 
appropriate that the people restore 
to the constitution their original 
intent to impose only prospective 
income taxes. The revision makes it 
clear that should Florida ever 
impose a tax against individuals, it 
too will be prospective. Oo 
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The Constitution Revision 
Commission has proposed a major 
rewrite of the finance and taxation 
provisions of the Florida 
Constitution. New or increased tax 
exemptions and preferential tax 
treatment dominate the proposal. 
These exemptions are unfair and 
would seriously undermine the 
Florida tradition of constitutionally 
ensuring equal taxation. Moreover, 
most of the major changes 
proposed by the Constitution 
Revision Commission have been 
rejected once before—either by the 
legislature and the courts, or by 
vote of the people. It is unfortunate 
that the Commission combined so 
many significant issues, because its 
proposal does contain some 
desirable revisions. However, on 
the whole and as discussed in this 
article, the bad far outweighs the 
good. 


Constitutionally Mandated 
Tax Exemptions 


Most of the proposals in the 
revision of the finance and taxation 
article would only authorize 
legislative action, but the revision 
does include several mandatory tax 
exemptions. Two of those 
exemptions are the worst provisions 
of the proposed finance and tax 
revision. One exempts most lessees 
of government property from ad 
valorem taxation. The other is an 
exemption from the corporate 
income tax on capital gains which 
will be realized in the future, but are 
attributable to appreciation in value 
occurring before November 2, 
1971. The two exemptions have 
much in common. They both 


Article VII 
Taxation Revisions— 
The Bad 
Outweighs the 
Good 


By Steven Pajcic and 
William J. Tait 


partially re-enact previously 
existing exemptions—exemptions 
which have been eliminated in 
recent years by a combination of 
constitutional revision, legislative 
action and judicial decision. They 
both result in substantial revenue 
losses. They both benefit relatively 
few persons, primarily large 
corporations. 

The chief argument for both 
provisions is primarily the moral 
contention that the lessees and 
corporations made investments in 
Florida in reliance upon these tax 
exemptions. Their abrogation is 
said to be a breach of faith by the 
people of Florida. However, 
everyone makes decisions based on 
the current status of the tax law, and 
everyone should also know that the 
tax law can be changed at any time. 
Are these lessees who now have to 
pay taxes for the first time being 
treated any differently than 
homeowners in Florida who began 
to pay property taxes only within 
the last decade or so due to 
legislative and judicial action?! 


Are the corporations which now 
have to pay a tax on their capital 
gains being treated any differently 
than other corporations which are 
also paying taxes on the ordinary 
income they earn from their old 
investments in Florida? 

The only acceptable rationale for 
the two proposals would be that 
they would make the Florida tax 
system more equitable and more 
efficient. But, the proposals have 
the opposite effect. They would be 
costly to administer; they would 
make Florida’s tax system more 
regressive?; and they will create 
glaring horizontal inequities.* 
Furthermore, even if they could be 
justified on policy grounds, such 
changes should be made by the 
legislature, not mandated by the 
constitution. 


Leasehold Exemption 


The Commission has proposed 
that three new subsections be 
added to Article VII §3. Subsection 
(c) provides for a mandatory 
exemption from ad valorem taxes 
for almost all leasehold interests in 
government property created prior 
to January 1, 1978. This grandfather 
provision will continue far into the 
future because so many of the leases 
are long term (99 years) or have 
liberal renewal provisions. 
Subsection (d) and _ clarifying 
language in Subsection 10(c) give 
the legislature authority to grant 
additional exemptions to future 
lessees who use the government 
property in connection with an air, 
ground or water port facility. 
Subsection (e) is a useless and 
peculiar provision which denies the 
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exemption to any lessee who 
discriminates.‘ 

To understand the leasehold 
exemption, its history must first be 
discussed. Through a combination 
of questionable court decisions and 
legislative inaction, lessees of 
government property have 
traditionally been exempt from ad 
valorem taxes until recent years. 
Then, in 1957, the Florida Supreme 
Court’s decision in Park-N-Shop v. 
Sparkman® raised the possibility 
that the legislature could impose a 
tax on these leaseholds. In 1961, the 
Florida Legislature passed the first 
legislation taxing such leaseholds, 
but it also passed a number of 
special acts and a general law 
exempting property used for a 
“public purpose.” The courts 
interpreted the exemption broadly 
and found that even the Daytona 
Speedway served a_ sufficient 
public purpose to qualify for the 
exemption.’ 

Since then, there have been 
substantial efforts to narrow that 
exemption. The 1968 constitutional 
revision included changes which 
appeared to limit the exemption.*® 
The 1971 Legislature then repealed 
all existing leasehold exemption 
statutes and provided that such a 
leasehold interest was taxable 
unless the lessee performed a 
narrowly defined “governmental, 
municipal or public purpose.”® The 
Florida Supreme Court was slow to 
accept these changes and for a 
while continued to give the 
exemption broad _application.'® 
However, as the composition of the 
court changed in recent years, the 
exemption has been _ generally 
limited in a_ series of recent 
decisions.'! While there is still some 
uncertainty about the current state 
of the law, it appears that the public 
purpose exemption may no longer 
be available to any lessee who fails 
to meet a stringent public purpose 
test which questions any use of the 
property in an operation for profit 
or in competition with a taxpaying 
business.!? 


The recent court decisions have 
been well reasoned. In interpreting 
the governmental purpose 
doctrine, the court has held that the 
use of the property is determinative 
and that using it to make a profit or 
in competition with a taxpaying 
business does not meet the public 
purpose The court has 
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rejected the argument of lessees 
that they have a_ contractual 
exemption. It has correctly held 
that the local government lessors do 
not have the power to bind the 
legislature.'4 The court has also 
observed the inequity of requiring 
some taxpayers to pay taxes to 
finance local government services 
while allowing others to receive the 
services without charge.'® The 
court has even indicated that an 
exemption such as that proposed by 
the Constitution Revision 
Commission “would undoubtedly 
be discriminatory and violative of 
the equal protection provisions of 
the Florida and the United States 
Constitutions.”!® 


The court is right. What the court 
refers to as a denial of equal 
protection, an economist would 
term horizontal inequity. One of the 
real strengths of Florida’s system of 
ad valorem taxation has been its 
equal application to all persons. 
With a few exceptions for 
preferential assessments, the 
Florida Constitution has required 
just valuation of property. It has 
permitted exemption only for 
homestead property and property 
used predominantly for educa- 
tional, literary, scientific, religious 
or charitable purposes. The 
Constitution Revision Commission 
has proposed a number of new 
exemptions and_ classifications 
including the mandatory one for 
pre-1978 lessees of government 
property. This exemption and the 
other classifications allowed by 
Revision No. 7 would seriously 
undermine the important Florida 
tradition of equal application of 
property taxation to everyone. 


This leasehold exemption would 
also result in unfair competition. 
Tax exempt airline and shipping 
companies leasing from _ port 
authorities would have a 
competitive advantage over 
railroads and bus companies which 
traditionally do not lease property 
from the government. Automobile 
rental companies on airport 
property may already have an 
advantage over companies just off 
the airport premises. Giving a tax 
exemption would only increase 
their advantage. The competition 
would not only be unfair, it would 
also interfere with our free 
enterprise economy and cause a 
misallocation of resources in the 


state with an attendant reduction in 
the general welfare of the people of 
Florida.!” 

There is also a problem of equity 
among different counties in the 
state. The Florida Education 
Financing Program for financing 
elementary and secondary public 
schools is based on what is 
essentially a statewide property tax 
of 6.4 mills. Counties which fail to 
assess property at fair market value 
or allow valuable property to stay 
off the tax rolls as government 
leaseholds will not be contributing 
their fair share to the cost of public 
education in Florida. Inequity of 
this nature could undermine the 
present education funding 
program. 

The exemption would also 
increase the vertical inequity of 
Florida’s tax system. While there 
has been a great deal of debate over 
the incidence of the property tax in 
recent years, it is uniformly 
acknowledged that the residential 
portion of the property tax falls 
more heavily on those least able to 
pay than does the tax on 
commercial property.'* Most of the 
benefit of the leasehold exemption 
would go to commercial property 
and make the overall incidence of 
the property tax more regressive. 

It is no answer to the apparent 
inequity of the leasehold tax 
exemption to say that the taxes 
might be included in rent 
payments. These rentals seldom 
pay for city and county services and 
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never find their way to the school 
system to pay for educational 
expenses. The rentals are usually 
plowed back into the _lessors’ 
economic development projects, 
and end up as some sort of subsidy 
for the same business operations. 
Finally, if acompany can prove that 
its bargain with the government 
lessor was based on a rent which 
included ad valorem taxes, it could 
seek an equitable adjustment of its 
rental payments in court as Justice 
Sundberg suggested in Williams v. 
Jones.'8 

Nor is it any answer to say that all 
government lessees truly do serve a 
public purpose. Is a resident of 
Santa Rosa Island (who has a 
government leasehold) any more 
good for the state than any other 
resident? Is it any more necessary to 
have a liquor store at the airport 
(under a government lease) than a 
clothing store downtown? Is good 
air transportation any more 
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important to the public welfare 
than a good newspaper? Does the 
Daytona Beach Speedway serve a 
more important public purpose 
than a grocery store? 

The leasehold exemption 
involves a very substantial amount 
of revenue. The Department of 
Revenue estimates the loss to be in 
excess of $9 million per year.?° A 
loss of revenue of this magnitude 
would necessitate a tax increase 
somewhere else. 


Partial Exemption of Capital Gains 


Revision No. 7 includes only one 
proposal affecting estate, 
inheritance and income taxes under 
Article VII, §5. It adds a new 
subsection (c) to prohibit an income 
tax on unrealized appreciation in 
value of any property occurring 
prior to November 2, 1971. Again, 
the history of how this exemption 
was lost in the first place helps one 
to understand the issue. 

After a campaign led by newly 
elected Governor Reubin O’D. 
Askew, the people of Florida voted 
to eliminate the constitutional 


prohibition against the corporate 
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income tax on November 2, 1971. In 
a special session in December 1971, 
the Florida Legislature adopted a 
new corporate income tax code. 
The House of Representatives 
included in its initial version of the 
new code an exemption for capital 
gains attributable to increases in 
value before 1972, which was very 
similar to the current proposal by 
the Constitution Revision 
Commission. However, the Senate 
rejected the House exemption, and 
the Conference Committee and 
both Houses accepted the Senate’s 
position.?! 

The application of the new tax to 
unrealized appreciation in capital 
assets was soon challenged as a 
violation of the previous 
constitutional prohibition on an 
income tax. Leadership Housing, 
Inc., obtained a judgment from a 
circuit court enjoining the 
collection of the tax on this portion 
of capital gains. The Florida Supreme 
Court in a well-considered opinion 
by Chief Justice Overton held that 
the tax on such capital gain is 
constitutional and reversed the 
lower court.22. Following the 
definition of income adopted in the 
landmark tax case of Eisner v. 
Macomber,® the court reasoned 
that: “[A]ppreciation in value of a 
capital asset is not income until it is 
realized from a sale exchange or 
other disposition of the asset.”*4 

The Florida Supreme Court's 
decision in Leadership Housing, 
Inc., is clearly correct as a matter of 
constitutional law. In our opinion 
the legislature’s decision was also 
correct as a matter of public policy 
and should not be overridden by 
this constitutional revision. This tax 
exemption would cost the state an 
estimated $2 million to $6 million a 
year in general revenue funds. 
Approximately one-half of the lost 
revenue would go to the federal 
government® and the remainder to 
shareholders of corporations which 
own substantial property in 
Florida, primarily the large agri- 
business, land development, timber 
and phosphate companies. 

In addition to the lost revenue, 
the exemption would increase the 
cost of administering the Florida 
corporate income tax by almost $1 
million a year. Because of the 
exemption the Florida return would 
no longer be identical to the federal 
return. As a result, the Department 
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of Revenue could not rely on the 
federal audit of taxable income. 
Furthermore, the question of 
allocating the increase between 
years before 1971 and_ years 
thereafter would be very difficult. 
The magnitude of the problem is 
suggested by the unhappy 
experience with the valuation of the 
stepped-up basis under the federal 
estate tax reform of 1976. The 
Commission attempted to avoid 
this problem by adopting the 
presumption that appreciation in 
value occurred ratably over the 
holding period. In the context of 
escalating inflation of Florida 
property values, the presumption is 
obviously erroneous and increases 
the inequity of the exemption. 


The adoption of this partial 
exemption for capital gains would 
make Florida’s already regressive 
tax structure moreso. The Florida 
corporate income tax is one of the 
few taxes which can be considered 
as progressive. The capital gains 
portion of that tax is probably more 
progressive than the tax generally. 
Since it will not affect operating 
profits, its burden is less likely to be 
shifted forward to consumers 
through increased prices. 
Moreover, that portion of the 
capital gains tax attributable to 
appreciation in value of assets 
before November 2, 1971, is 
probably more progressive than the 
corporate capital gains tax 
generally. Since it will not affect the 
profitability of future investments, 
its burden is less likely to be shifted 
backward to Florida wage earners. 
No one will benefit from the 
exernption except large corporate 
property owners, who will gain a 


windfall. 


There is no compelling moral 
obligation to adopt the exemption. 
These corporations are now being 
treated as fairly as all other Florida 
taxpayers who are faced with 
increased taxes. The exemption is 
purely and simply a special interest 
tax break for which everyone else 
would have to pay. 


Household Goods and 
Personal Effects 


Section 3(b) mandates several 
changes in the area of ad valorem 
exemptions for personal use. It 
mandates an expansion of the 
exemption from ad valorem taxes 
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on household goods and personal 
effects to all natural persons 
whether or not they are residents or 
heads of households. A minimum 
constitutional exemption of $1,000 
is required although authority is 
granted to the legislature for a total 
exemption, as has been done for 
residents under F.S. §196.181. The 
cost of an unconditional exemption 
is estimated as at least $4.2 million 
although the constitutionally 
mandated $1,000 will be somewhat 
less. Seemingly, the only reason to 
exempt household goods and 
personal effects (including art and 
jewelry of wealthy, nonresidents, 
who would not even pay Florida a 
share of their federal estate tax) 
would be for the convenience of the 
property appraisers. The other 
change in §3(b) was to add 
“widower” to the widow's 
exemption; thereby, reversing the 
sexual distinction found in the 1974 
case of Kahn v. Shevin.** Its cost is 
estimated at between $800,000 and 
$1 million. 


“Sweeteners” 


In addition to the mandated 
exemptions described previously, 
the Constitution Revision 
Commission added a number of 
additional areas for the legislature 
to consider for preferential tax 
treatment. This authority for 
granting of preferential tax 
treatment or “sweeteners” can be 
distinguished from the mandated 
area primarily by its presumed 
popular appeal and the fact that the 
Constitution Revision Commission 
left the final decision to the 
legislature. Only one of the 
provisions in this category has been 
previously rejected—the granting 
of authority for the tax abatement 
rejected by the voters in 1976. The 
most controversial “sweetener” in 
the Constitution Revision 
Commission decision was the 
proposed granting of additional 
homestead exemption authority 
which many members felt should 
have been proposed separately and 
not as a “sweetener” for passage of 
other issues. All of these provisions 
relate to the local property tax and 
further increase the erosion of 
uniformity and equity in that major 
local tax. 


Homestead Exemption 
Proposed Article VII, §6(d) is 


added to authorize the legislature, 
by general law, to provide for the 
annual adjustment of any 
exemption under this section in 
order to maintain the 1979 value of 
the exemption. The language used 
in this proposal does not seem to 
grant any flexibility to allow less 
than a full adjustment for the 
constant value. Further, it requires 
restitution by the state of any 
revenues lost through the 
adjustment by any taxing authority. 
The use of the words “restitution to 


‘the respective taxing authority for 


revenue lost” would seem to require 
the state to pay those taxing 
authorities on a dollar-for-dollar 
basis. 

This narrow, confining method 
of indexing and replacing revenues 
is only a small portion of the 
problem involved with this 
provision. The fiscal factors alone 
point out the illusory nature of the 
promise held out by the homestead 
proposal. It has been estimated that 
the cost to the state in 1980 will be 
$22.4 million and it will compound 
thereafter. Therefore, if the 
adjustment is not implemented 
until 1985, the initial cost at that 
time, using a relatively conservative 
inflation factor of six percent and 
population growth rate of 2.5 
percent, is $34 million. 

This amount will be paid by all 
the taxpayers of the state and will 
result again in forcing those citizens 
who rent to pay higher taxes. It 
could require also a shifting of 
additional tax burden on _ all 
businesses although, obviously, 
those select few businesses rewarded 
by the above described consti- 
tutionally-mandated exemptions 
will enjoy an overall reduction. 


Ad Valorem Tax Exemptions 


Proposed Article VII, §4(b) 
provides the legislature with 
additional authority to exempt or 
preferentially assess a number of 
new areas in addition to the areas 
discussed above. The changes in 
§4(b) include authority for the 
legislature to: (1) exempt totally, at 
an estimated annual cost of $10 
million, tangible personal property 
held for sale (inventory, including 
livestock), beyond its present 
preferential assessment rate 
varying from one percent to 10 
percent of full value; (2) give 
preferential assessment to historic 
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Taxation Revisions— 


property; and (3) exempt, until 
December 31, 1988, the value of 
solar energy systems added to 
property. 

Again, preferential assessment of 
historic property provided under 
subsection b(2) of this proposal 
would be for private individuals or 
profit-making corporations. 
Present law already exempts 
historic property owned by 
government or nonprofit cultural 
organizations. 

The mandatory tax exemption 
proposed by the Constitution 
Revision Commission will mean 
substantial tax savings for lessees of 
government property, large 
corporate land owners, and 
wealthy nonresidents with winter 
homes in Florida. But, we must 
remember that one person’s tax 
exemption is another person’s tax 
burden. The rest of Florida will 
have to pay for these special interest 
windfalls. Oo 


FOOTNOTES 


'It was not too long ago that the fair 
market value of a large percentage of 
Florida homes was less than $10,000. Since 
residential property was frequently assessed 
at 50 percent or less of fair market value, the 
$5,000 homestead exemption totally 
exempted many homes from taxation. The 
courts began to require “100%” assessment in 
Walter v. Schuler 176 So. 2d 81 (Fla. 1965) 
and the legislature started to enforce “100%” 
assessment as a part of the Florida Education 
Finance Program. Of course, inflation has 
also played a major role in reducing the value 
of the homestead exemption. 

2 A tax is regressive if the burden of the tax 
falls relatively more heavily upon lower 
income families. More specifically, a tax is 
regressive if the ratio of the incidence of the 
tax to income decreases with increases in 
income. A tax is proportional if the ratio is 
the same regardless of income level, and a 
tax is progressive if the ratio of the incidence 
of the tax to income increases with increases 
in income. Of course, one’s conclusion 
regarding the incidence of tax depends upon 
one’s assumptions concerning the possible 
shifting of the burden of the tax by the 
taxpayer. The incidence of the property tax 
and the corporate income tax have been the 
subject of an ongoing controversy in 
academic circles for many years. 

3 Horizontal inequity is the unequal 
taxation of persons of equal income. Vertical 
equity refers the impact of the tax on persons 
of different income levels. A regressive tax is 
vertically inequitable. 

4 Subsection (e) is unnecessary because 
the equal protection clause of the fourteenth 
amendment of the United States 
Constitution obviously protects against any 
discrimination. If there is enough “public 


purpose” to support the tax exemption under 
the Florida Constitution, there, is surely 
sufficient “state action” to support the 
application of the fourteenth amendment. It 
is peculiar that subsection (e) applies only to 
subsection (c) and (d) and not to subsection 
(a). 
5 99 So. 2d 571, 574 (Fla. 1957). 

6 Fra. Stat. §196.62 (1961-1967) 
(renumbered §196.25-1969) (repealed 1971). 

7 Daytona Beach Racing and Recreational 
Facilities District v. Paul, 179 So.2d 349 (Fla. 
1965). 

8 FLa. Const., art. VII, §3(a) states: All 
property owned by a municipality and used 
exclusively by it for municipal or public 
purposes shall be exempt from taxation. 
(emphasis added) 

9Fia. Stat. §192.010 (1971). This 
provision now appears in Fuia. Stat. 
§196.001 (1977). 

10 E.g., Dade County v. Pan American 
World Airways, Inc. 275 So.2d 505 (Fla. 
1973); Walden v. Hertz Corporation 320 
So.2d 385 (Fla. 1975). 

'! E.g., Straughn v. Camp 293 So. 2d 689 
(Fla. 1974), appeal dismissed 419 U.S. 891 
(1975); Williams v. Jones 326 So. 2d 425 (Fla. 
1975); Volusia County v. Daytona Beach 
Racing and Recreational Facilities District, 
341 So. 2d 498 (Fla. 1976). 

'2 However, it should be noted that the 
court has not yet considered a case falling 
under the statutes as amended by the 1976 
Legislature which put the emphasis, not on 
the profit test, but on a local finding of a 
public purpose use. This new legislative act 
would seem also to exempt those airport or 
port uses integral to transportation, but not 
the Daytona Speedway or private residential 
or commercial uses on Santa Rosa Island. 
Chapter 76-283, Laws of Florida (1976); Fa. 
Stat. §196.199 (1977). 

13 E.g., Volusia County v. Daytona Beach 
Racing and Recreational Facility District 341 
So. 2d 498, 502 (Fla. 1976) and Walden v. 
Hertz Corporation, 320 So. 2d 385 (Fla. 
1975). 

Volusia County v. Daytona Beach 
Racing and Recreational Facility District, 
341 So. 2d 498, 502 (Fla. 1976). 

'S Williams v. Jones 326 So.2d 425, 431 
(Fla. 1975). 

16 Td. at 432. 

‘7 Economists normally call the welfare 
loss resulting from tax-induced misallocation 
the excess burden of the tax. The actual loss 
is, of course, difficult to measure in dollar 
terms. 

'S Netzer, The Incidence of the Property 
Tax Revisited, 26 Nat. Tax J. 515 (Dec. 
1973). 

19 326 So. 2d at 436, 437 (Fla. 1975). 

20 All revenue estimates in this article have 
been taken from a memorandum to Harry L. 
Coe, Jr., Executive Director of the 
Department of Revenue, from L. Voorhies, 
Research and Statistics Director, dated May 
4, 1978. 

21 CONFERENCE COMMITTEE REPORT ON 
ComMITTEE SuBSTITUTE FOR House Bit 16-D 
(Dec. 8, 1971). 

22 Department of Revenue v. Leadership 
Housing, Inc. 343 So. 2d 611 (Fla. 1977). 

23 252 U.S. 189 (1920). 

24 343 So. 2d at 612. 

2% This is because Florida corporate 
income tax payments are deductible on a 
corporation’s federal income tax return. 

26 416 U.S. 351 (1974). 
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The proposed revisions to Article 
VII of the Florida Constitution add 
new beneficial provisions relating 
to the issuance of bonds by the state 
and local governments, and 
improve the previously existing 
provisions. 

The proposed revjsions of 1978 
will serve to complete the 
beneficial revision process which 
began in 1968 and to permit 
authorizations of public financing 
by the legislature which will be 
essential for the continued 
economic prosperity well 
being of Floridians. 


Improvements to Existing 
Bond Programs 


The basic provisions of the 
Florida Constitution governing 
state and local bond issues are 
found in Article VII, §§ 11 and 12. 
The former section deals with state 
bonds and the latter section deals 
with bonds of local governmental 
bodies. Both of these sections were 
products of the constitutional 
revision of 1968. Section 11, in 
particular, radically altered the law 
relating to state bonds which 
existed prior to that time, by 
permitting the state to pledge its full 
faith and credit and by expressly 
permitting the issuance of state 
revenue bonds. 


As to local revenue bonds, the 
1968 revision was largely silent, 
thereby continuing to leave a void 
to be filled by legislative action 
subject to judicial approval. The 
proposed ‘revisions of 1978 
represent an attempt to provide a 
more consistent constitutional 
structure for the fundamental law 
governing local revenue bond 
issues, and to prohibit certain 
abuses from occurring in Florida 
which have unfortunately plagued 
local and state governments 
elsewhere in the country. 


The first revision proposed to be 
made in §1l is to change the 
authorized purpose for the issuance 
of bonds pledging the full faith and 
credit of the state under subsection 
(a) and state revenue bonds under 
subsection (c) from financing or 
refinancing “state capital projects” 
to financing “fixed capital outlay 
projects authorized by law, and 
purposes incidental thereto” (new 
language italicized). 
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Article VII 


Why 
the Bonding 
Provisions of 
Revised Article 
VII Should Be 
Ratified 


By Arnold L. Greenfield 


The object of this revision is to 
clarify that long-term bonded 
indebtedness should only be 
incurred to finance long-term 
improvements with a useful life that 
will not be substantially less than 
the amortization period of the debt. 
Otherwise, “capital projects” could 
be construed to include so-called 
“operating capital outlay” items 
with a relatively short useful life, 
while the bonds issued to finance 
such “projects” could remain 
outstanding long after the items 
acquired with the proceeds of such 
bonds had been discarded. 

Although this abuse has not been 
prevalent in Florida government, 
this change in §11, and the same 
change in §12 as noted below, 
should serve to make it much more 
difficult for ingenious lawyers, 
accountants and budget officers to 
indulge their creative impulses in 
the future, under the pressure of 
immediate budgetary needs, to the 
detriment of the taxpayers in later 
fiscal years. 

For this reason, these seemingly 
innocuous changes in $11 and $12 of 
Article VII could someday prove to 
be among the most important 
financial safeguards written into the 
1978 revision. 

The next substantive revision 
incorporated in §11 appears at the 
end of subsection (a)(1), by adding 
the phrase “excluding any tax 
revenues held in trust under the 
provisions of this constitution” to 
the debt limitation formula for state 
full faith and credit bonds issued 
under this section. 

There are certain “trust funds” 
which are dedicated by the state 
constitution for specific purposes, 
and which, therefore, cannot be 


appropriated by the legislature to 
meet the state’s general debts or 
obligations. For this reason, it seems 
prudent to exclude these 
constitutional trust funds from such 
debt limitation, and to base the 
limitation formula upon money to 
which the legislature has access for 
appropriations, which will reduce 
the maximum permissible debt by 
about 30 percent. The same change 
is proposed in § 14, discussed below. 

The same restriction of projects 
to be financed or refinanced to 
fixed capital outlay projects, to be 
imposed on the state under a 
revised §11, is also proposed for 
local governments under §12. It 
may be said that the reasons for 
imposing this limitation in the 
constitution on the local level are 
even more compelling, because the 
legislature cannot possibly (and 
probably should not) exercise the 
same degree of oversight and 
control over all units of local 
government as is routinely required 
for state government operations, 
through the budgetary and 
appropriations process and 
otherwise. 

This revision will at least impose 
a minimum constitutional limitation 
on the purposes for which long- 
term debt may be incurred by local 
government bodies in Florida, and 
especially for local revenue bonds 
where there is now no limitation 
whatsoever in the constitution. At 
the same time, this new provision 
expressly regulating local revenue 
bonds should eliminate any future 
problems caused by the absence of 
any constitutional provision on this 
subject. 


To Prevent Abuses 


The proposed revision also adds 
two additional subsections to §12, 
both designed to prevent abuses of 
short-term borrowing by local 
governments. The impetus for 
limitations of this nature has grown 
out of the financial crises recently 
experienced in recent years by 
cities in other states, most notably 
New York City. Although no such 
catastrophes have yet occurred in 
Florida, it is certainly better to 
forestall or avoid such problems 
rather than waiting to legislate in an 
atmosphere of crisis. 

The proposed new subsection (c) 
provides that so called “tax or 
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revenue anticipation certificates,” 
which are short-term obligations 
anticipating the receipt of future 
taxes or other revenues, may be 
issued for any legally authorized 
purpose, including current 
noncapital expenditures (this is 
already permitted by law); but, that 
such certificates, and all renewals 
thereof, must be repaid within 12 
months after issuance, and that such 
certificates and the interest thereon 
cannot be paid from the proceeds 
of subsequent issues of similar 
short-term obligations. This 
limitation should effectively 
prevent the “rolling over” of short 
term local debts from one fiscal 
year to the next, with gradual or 
rapid incremental increases. 


The proposed subsection (d) 
addresses the same problem area 
with regard to so called “bond 
anticipation notes,” which are 
short-term obligations issued in 
anticipation of the future receipt of 
proceeds of longer term bond 
issues. These notes are permitted by 
present law, with no constitutional 
limitations. 

The proposed additions to §12 
will complete the revision process 
as to local government financing 
which was begun in 1968. 


New Financing Authority 


Three major new bonding 
authorizations are permitted by the 
revised Article VII. The word 
“permitted” should be emphasized, 
because in each case the bond 
program thereunder will be subject 
to enactment by the legislature of 
appropriate implementing statutes. 
This will, of course, also permit the 
legislature to enact amendments 
from time to time, rather than fixing 
all details in the constitution more 
or less permanently. By adopting 
this approach, the Revision 
Commission has recognized the 
need to address present and future 
financing needs, while at the same 
time exercising admirable restraint 
on its own ability to supplant 
legislative powers. 

The first, and in my view the 
most important, of these new 
authorizations is in the field of 
water financing. This provision 
enjoyed very broad-based support, 
particularly from local govern- 
ments in the larger urban areas of 
the state, and near unanimous 
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approval by 
Commission. 

The proposed revision appears in 
$14 of Article VII. This section was 
originally adopted in 1970 as an 
amendment to the 1968 revision, 
and relates to the financing of “air 
and water pollution control and 
abatement and solid waste disposal 
facilities." As proposed to be 
revised, §14 will also permit the 
financing of “water facilities,” other 
than those required for water 
pollution control and abatement, in 
the same manner now permitted for 
such pollution control facilities, 
when so authorized by law. 

The purpose of the 1970 
amendment was to permit the 
issuance of state bonds, primarily 
secured by and payable from 
revenues pledged by local 
governmental agencies, and 
additionally secured by the full 
faith and credit of the state. This 
arrangement allows local 
governments to finance needed 
facilities at the lowest possible 
interest rates because of the 
additional security of the state’s 
credit, at no cost to the state 
treasury since the local revenues 
pay the annual service 
requirements. 

A state agency designated by law 
is required to make a determination 
that the debt service requirements 
on such bonds will not exceed 75 
percent of the pledged revenues in 
any state fiscal year. This 
requirement results in a 1.33 times 
coverage of annual debt service 
from the pledged revenues, which 
together with reserves established 
for such loans virtually assures as a 
practical matter that the state’s 
credit will not be called upon to 
service the debt. 

Several series of state bonds have 
been sold under this authority at 
very favorable interest rates since 
the original amendment was 
adopted. The proposed revision 
will extend the same method of 
financing to include other water 
facilities which may be required on 
the local or regional levels. 
Traditionally, local governments 
have been able to finance both 
water and wastewater treatment 
facilities on a joint basis because the 
two are very closely related. This 
revision will permit such joint 
financing, and will allow the same 
interest cost benefits for other 


the Revision 


water facilities as are now available 
for water pollution control 
facilities. 

Another rationale for this 
program is the increasing needs 
which can be foreseen for 
development of water supply 
facilities on a broader scale than can 
be economically provided for on 
the local level, without some form 
of state assistance. The 
hydrological characteristics of a 
given region do not necessarily 
coincide with the jurisdictional 
boundaries of cities and political 
subdivisions. This revision is 
designed to permit the financing of 
water supply facilities to meet 
regional needs at the lowest 
possible interest rates, and without 
placing the entire financial burden 
of such regional water require- 
ments on one local area. 

This type of regional and 
statewide financial planning is one 
of the most important steps which 
can be taken to assure a favorable 
perception of Florida bond issues 
by the national financial 
community and rating agencies. 

Another proposed revision of §14 
will impose the same reduced 
aggregate debt limit as discussed 
above for $11, by excluding 
constitutionally dedicated “trust 
funds” from the debt limitation 
formula. If the revision is approved, 
hereafter only money which _ is 
available to be appropriated will be 
included in the state debt limitation 
formula. The result will be that the 
total amount of bonds which can be 
outstanding at any one time under 
$14 will be reduced, although the 
purposes for which such bonds can 
be issued have been somewhat 
broadened to include water 
facilities not solely restricted to 
pollution control. 

Two other major new 


bond 
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authorizations are proposed to be 
added to Article VII, through 
creation of new §§16 (relating to 
housing and related facilities) and 
17 (relating to redevelopment of 
slum and blighted areas through the 
issuance of so called “tax 
increment” revenue bonds). 

The housing bond provision, $16, 
permits the issuance of revenue 
bonds, not payable from ad 
valorem taxation, to “finance or 
refinance housing and_ related 
facilities in Florida,” when 
authorized by law. 

The proposed §16 limits the 
sources of security for such revenue 
bonds to revenues to be derived 
from the financing, operation or 
sale of the authorized facilities, 
mortgage or loan payments, other 
revenues or assets which are legally 
available for such purpose from 
sources other than ad valorem 
taxation, or any combination 
thereof. The object of this revision 
is to permit the acquisition of 
mortgages and the use of mortgage, 
operating or sale income to pay the 
principal of and interest on the 
revenue bonds; and, to permit a so- 
called “loans to lenders” program 
under which a financial institution 
makes or holds the actual mortgage 
and is obligated to pay the lending 
agency, which in turn pays the 
required amounts of principal and 
interest to the holders of the bonds 
which funded the loans. It is 
important to note that direct 
mortgage loans to mortgagors are 
expressly prohibited, so the state 
lending agency would only be 
permitted to operate through 
financial institutions in the private 
sector. 

The proposed further 
provides all “mortgages or loans 
derived from the proceeds of such 
revenue bonds shall be insured or 
guaranteed by” a federal agency, or 
“shall be secured by the deposit by 
a lending institution of approved 
collateral obligations in an amount 
sufficient to pay the principal and 
interest of such loans.” These 
restrictions mean that only 
federally insured or guaranteed 
mortgages can be required by the 


676 


housing finance agency, and that 
any loans to financial institutions, 
which can make _ conventional 
mortgage loans, must be secured by 
collateral of a satisfactory type at 
least equal to the principal and 
interest which such lending 
institution is required to pay to the 
public agency. 


Subsection (c) of $16 also 
requires that a state fiscal agency, 
other than the housing agency, 
determine that the annual debt 
service requirements such 
revenue bonds will not exceed the 
available pledged revenues in any 
state fiscal year. This should assure 
an independent review of each 
proposed issue of bonds and the 
structuring of each proposed bond 
issue so as to achieve a positive cash 
flow on an annual basis. It would 
otherwise be possible for the public 
agency's assets to exceed the 
outstanding bonded indebtedness 
and still have a default in meeting 
current bond payments. 


Can Ease Capital Shortages 


With the above-described 
safeguards, a housing revenue bond 
program can serve to alleviate 
shortages of available capital for 
mortgage loans, during periods of 
restricted inflows from more 
traditional sources or actual 
outflows (“disintermediation’’), 
and can provide such mortgage 
money at somewhat lower interest 
rates due to the tax exempt 
borrowing rate on state revenue 
bonds. With these relatively limited 
objectives, such a program can be 
beneficial to the housing market 
and to the Florida economy which is 
heavily dependent on construction 
activities. The proposed program 
is best understood as an economic 
stabilizer and as a potential source of 
housing capital for consumers who 
might be just beyond the limits of 
the supply of mortgage money at 
reasonable interest rates without 
this additional source of funding. 


The new proposed $17 deals with 
redevelopment of slums and 
blighted areas generally, as well as 
providing a method for financing 
such redevelopment programs 
through the issuance of “tax 
increment” revenue bonds. 


A detailed discussion of the 
redevelopment powers authorized 
by this section other than revenue 


bond financing is outside the scope 
of this article, except to note that 
any revenue bond program of this 
type should be part of an overall 
redevelopment plan both for 
reasons of public policy and to help 
assure the financial feasibility of the 
bonds. 


The concept behind this type of 
financing is based on the premise 
that, absent such a redevelopment 
plan being instituted, slums and 
blighted areas will be stagnant or 
declining areas on the real property 
tax rolls. A successful redevelop- 
ment program will result in new 
improvements being created which 
will add assessed values to the tax 
rolls in areas which would 
otherwise have a_ stable or 
deteriorating tax base. These 
improvements resulting from 
planned redevelopment of such an 
area are, therefore, said to produce 
a “tax increment,” which would 
otherwise not have been collected. 
Such a tax increment may either be 
directly allocated to finance or 
refinance the redevelopment of the 
area from which the increment was 
derived, or may be used to pay 
revenue bonds issued for the same 
purpose, together with other 
revenues from the redevelopment 
project. 


In chapter 77-391, Law of 
Florida, Acts of 1977, which 
amended F.S. Ch. 163 (sometimes 
referred to as the Community 
Redevelopment Act) the legislature 
has already authorized such 
redevelopment programs and the 
issuance of revenue bonds of this 
type, subject to validation. 


Conclusion 


By ratification of the proposed 
revision to Article VII, the people of 
Florida can create important 
constitutional limits on the issuance 
of both bonds and short-term notes 
by local governments to avoid 
possible financial abuses; 
significantly reduce the aggregate 
debt limits on state bonds; and, at 
the same time, permit the creation 
of new bond programs for water, 
housing and urban redevelopment 
when deemed to be desirable. 
These improvements seem _ to 
justify approval by the electorate of 
the work done in this field of law by 
the Constitution. Revision 
Commission. oO 
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Full Faith and Credit Bonds 


Significant constitutional 
revisions occurred with the 
adoption of the 1968 revision 
authorizing state full faith and 
credit bonds. Since the full faith and 
credit authority was granted by that 
revision, state full faith and credit 
bonds have been issued totaling 
almost $2 billion. This figure 
includes: 


— the $240 million of §11 
“primary” full faith and 
credit bonds for the voter- 
approved purchase of 
environmentally endan- 
gered and outdoor recre- 
ation lands, 


— almost $450 million of §14 
“secondary” full faith and 
credit pollution bonds under 
authority of the 1970 
amendment adding __ that 
section to Article VII; 


— over $450 million in “secon- 
dary” full faith and credit 
road bonds under Article XII, 
§9(c); and 

— almost $800 million in 
“secondary” full faith and 
credit education bonds 
under Article VII, §9. 


Some observers have felt that this 
substantial increase in bonded 
indebtedness, whether “primary” 
or “secondary” full faith and credit, 
has begun approaching a debt 
capacity threshold after which 
future issues will incur a higher 
interest cost. So far, this has not 
been evident since the State not 
only enjoys an AA bond rating by 
both major national rating agencies, 
but also receives highly competitive 
bids on its bond issues. 

Several changes in the bonding 
provisions are merely clarifying in 
nature and will not be significant. In 
this category are the amendments 
to §§11 and 14 which clarify the 
constitutional purpose for fixed 
capital outlay projects, heretofore 
found statutory and court 
definition. Also, the exclusion of tax 
revenues held in trust from the 
ceiling determination is relatively 
insignificant since that capacity is 
not remotely approached, and 
those tax revenues are the taxes 
pledged for other bonds authorized 
by the constitution, i.e., motor fuel, 
utility gross receipts and motor 
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Article VII 
Bonding Kevisions— 


An Argument 


Against Adoption 


By Steven Pajcic and William J. Tait 


vehicle license taxes. This will leave 
the ceiling for state full faith and 
credit bonds under §§11 and 14 to 
be a total of 100 percent of the 
previous two year’s tax revenues 
without those taxes bonded under 
Article XII. That ceiling will soon 
be in excess of $6 billion. The bonds 
under §§15 and 16 of Article VII and 
§9 of Article XII are in addition to 
this ceiling and are limited only by 
the revenues or taxes pledged for 
their payment. 

The provision for combining 
bond issues pledging the full faith 
and credit would seem to be also 
clarifying of existing authority. 
Presently, various issues under the 
$14 pollution control bond program 
are combined. There is no 
prohibition against combining 
others. A problem does arise when 
one part of a combined issue desires 
to be refunded. This problem can 
be avoided by providing for strip 
redemption; by packaging of issues 
with separate maturities in a single 
bid; or, if the different security 
involved makes a single bid 
infeasible, by packaging under a 
single prospectus. All three of these 
methods could seemingly be done 
as well under current authority. 

The local bond restrictions 
written into proposed subsection 
12(a), (b), (c) and (d) are 
commonly accepted in present 
Florida statutory and legal 
practices. Certainly, constitutional 
provisions would be helpful but 
will not replace a careful statutory 
policy on local indebtedness and 
financial emergencies. These 
provisions only highlight a small 
segment of what was learned from 
the New York fiscal crisis. 

The staff of the State Board of 
Administration, as state fiduciary 
and bond trustee, suggested to the 
Constitution Revision Commission 
a more conservative determination 
of bond coverage requirements. 


They desired to return to the pre- 
1968 rule of requiring the 1970 
“Greenfield” plan.'! This concept 
would have been adopted by 
amending subsection 14(b) to 
require the 1.33 coverage to apply 
to all bonds issued under §14 and to 
encourage conformity, by 
executive action, for all other 
comparable state bonds. 

This more conservative approach 
was clearly rejected by the 
Commission’s adoption of an 
additional sentence to 14(b) which 
specifically ratifies the more liberal 
“Greenfield” plan. The _ specific 
authority to allow a reduction of 
coverage on prior lien bonds to 
1.00 substantially expands the 
bonding authority. As a 
constitutional state policy, it may 
cause more concern than the 
amount of overall debt which the 
state issues. 

The expansion of §14 bonds to 
water supply, as well as pollution 
control, increases the use of state 
bonds. However, this expansion has 
been under legislative consi- 
deration and would seem to be one 
issue which would be appropriate 
for separate consideration in 1979. 

The final two areas of additional 
bonding authority proposed by the 
Constitution Revision Commission 
are contained in proposed §§16 and 
17 relating to issues rejected by the 
voters in 1976. 


Housing Bonds 


Proposed §16 authorizes the 
legislature to provide for the 
issuance of revenue bonds for 
housing. The amendment is similar 
to the 1976 proposal except that the 
1976 statutory provisions for 
federal insurance or guarantees, or 
for fully collateralized loans, are 
placed in the constitution. In 
addition, the statutory prohibition 
against the state housing agency 
becoming a primary lender is made 
constitutional. 

Although many have supported 
the state’s entrance inte this area as a 
needed governmental activity, the 
opposition to this activity on the 
state level may be joined by a 
number of previous supporters 
because of the constitutional 
straightjacket imposed by _ this 
section. Unlike the previous 
amendment, it restricts the 
legislature’s substantive authority to 
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shape and reshape a proper state 
program. Under proposed $16, the 
state’s program will be basically 
restricted to providing the federal 
§8 program (if such may be possible 
with the additional financial 
intermediary constitutionally 
required) and to providing a 
restricted “loans to lenders” and 
“secondary mortgage” program. 


Tax Increment Bonding 


Proposed §17 grants the 
legislature similar authority to the 
provision rejected by the voters in 
1976. It authorizes the legislature by 
a general law enacted pursuant to 
two thirds vote, to provide for the 
broad redevelopment program for 
slum or blighted areas, i.e., urban 
renewal. It declares redevelopment 
a public purpose and specifically 
mentions recreational, commercial 
and industrial uses, as well as 
residential uses, as appropriate for 
redevelopment projects in hopes of 
assuring a reversal of the previously 
restrictive Florida court view.? 
Hopefully, the court will no longer 
hold to that restrictive review when 
the public purpose and benefit of 
the project can be clearly shown. 
The 1977 statutory enactment of a 
revised F.S. Chapter 163 should 
offer that opportunity. 

The 1977 statute also authorizes 
the use of county and municipal 
taxes for tax increment bonding, 
but prohibits the use of school taxes 
since redevelopment is not deemed 
a proper school purpose. Proposed 
$17 not only specifically confirms 
the 1977 statutory provision but 
expands it to potentially include 
school taxes. The tax increment 
method of financing redevelop- 
ment is subject to some of the same 
abuses as tax abatement discussed 
earlier. However, it does force the 
local governing authorities to 
recognize from the beginning the 
full cost of their commitment in 
present day terms and clearly fix 
the relative commitments of both 
the private and public sectors in an 
open, negotiated style. 


Tax Abatement 


Proposed Article VII, §4(b)(5) 
authorizes the legislature to allow, 
by two-thirds vote of its 
membership, preferential 
assessment of real property located 
in a slum or blighted area for a 
period not to exceed 25 years. 
Although not stated in the proposed 
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revision, the legislature would seem 
to be required to take this action by 
general law due to present Article 
III, §11(a)(2), prohibiting such a 
special or local law. The abuses of 
using special laws should be evident 
to everyone. Even with the general 
law requirement, there seems to be 
no constitutional provisions to 
prevent widespread abuses. This is 
left solely to legislative 
determination. 


In Missouri, where this system 
has been in general use, large areas 
of Kansas City have been declared 
slum or blighted which may have 
not been done if the city’s authority 
to levy taxes had been limited to ad 
valorem. However, the city also 
had authority to levy sales and 
personal income taxes. So, while it 
loses substantial ad valorem taxes 
through tax abatement, the city is 
able to meet that revenue loss not 
only by raising the taxes on the 
remaining firms and _ individuals, 
but also through increased sales and 
income tax collections. The only 
method available to Florida local 
governments would be to increase 
the taxes on the firms and 
individuals that remain subject to 
tax. Otherwise, they must ask the 
state for more revenues or greater 
taxing authority. 


The proposal does require a 
continued payment of taxes on the 
assessed value prior to redevelop- 
ment. Some would argue that 
providing a redeveloped area with 
no net tax gain but less net. costs 
(rather than continuing. a: high 
service demand slum arearequiring 
a significant net revenue cost to the 
city) is worth the potential tax loss. 
This assumes: that no redevelop- 
ment would occur over the next 
generation (25 years) and that the 
slum area would not appear 
elsewhere or in another 
governmental unit’s jurisdiction. 


Tax abatement does not appear 
to increase total economic activity 
and jobs within a _ greater 
metropolitan area, but merely shifts 
present and planned activity within 
the area. Currently there is much 
dispute in Cleveland, Ohio, as to the 
advisability of increased tax 
abatement since many of the new 
jobs are filled by noncity residents. 
In fact, some jurisdictions using tax 
abatement have actually 
experienced an overall decrease in 
employment. 


What conclusion, then, is to be 
reached about these exceedingly 
complex and obscure changes in the 
State’s basic taxing authority? Can 
the general public be expected to 
understand the subtle and 
pervasive changes that will be 
wrought in the Constitution? 

It is our conclusion that never in 
the history of Florida government 
has there been a package of 
provisions that promises to do so 
much for so few at such a great 
expense. The homestead 
exemption proposal and the solar 
energy tax incentives are nothing 
more than a few small concessions 
to the people. Let no one be fooled, 
the large loopholes given to the few 
will ultimately be made up by the 
many—most likely from increased 
sales or other consumer taxes. If the 
people desire to increase the 
homestead exemption, to clarify 
bond authority or to encourage the 
use of solar energy, they can do so in 
the future without this large 
package of special interest tax 
breaks. Therefore, we urge the 
defeat of the proposed changes in 


Article VII of the Florida 
Constitution. 
FOOTNOTES 


' As set forth in State v. Division of Bond 
Finance, 246 So. 2d 102 (Fla. 1970). 

2As the case of Grubstein v. Urban 
Renewal Agency of the City of Tampa, 115 
So. 2d 745 (Fla. 1959) began to chip away at 
the archaic rule of Adams v. Housing 
Authority of the City of Daytona Beach, 60 
So. 2d 663 (Fla. 1952); however, see Baycol, 
Inc. v. Downtown Development Authority 
of the City of Fort Lauderdale, 315 So. 2d. 
451 (Fla. 1975). 


Stephen J. Pajcic of the Jacksonville firm 
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House of Representatives, representing 
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William J. Tait, Jr., Tallahassee, is 
economic advisor and senior specialist to the 
Governor. He is former general counsel for 
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Commission on Local Government. He has 
written several articles for the Advisoiy 
Commission on Intergovernmental 
Relations. 

In 1967 he received a B.A. from Harvard 
College, and in 1970 he received the Juris 
Doctor from the Florida State University 
College of Law. 


679 


Insure against 
major medical 
expenses now! 


Just days left! 


Open ends 


October 31! 


evidence 


insurability 


required! 


The Florida Bar Major Medical Expense Plan 
supplements your existing health insurance 
without duplicating benefits you already have. 
And it lets you choose the deductible amount. 


All members of The Florida Bar and their 
employees are eligible. Members and emp- 
loyees under age 60 who apply during an open 
enrollment period are eligible without regard to 
condition of health. Coverage is effective on 
the first day of the month following approval 
of the application. 


Coverage 
Your financial loss for medical care is covered 
beyond the deductible you select ($500 or 
$1,000) or the amount paid by other insurance, 


whichever is greater. This plan pays for regular 
and customary charges up to specified limits 
listed in the policy (maximum benefit $37,500 
per person, per illness or injury). 


Pre-existing conditions 

Normally, pre-existing conditions are not cov- 
ered. But if an illness was first manifested be- 
fore coverage becomes effective, benefits will 


‘be payable if the insured person has not had 


medical treatment for such illness for a period of 
12 consecutive months immediately before his 
effective date of coverage. After an insured 
person has been covered for 24 consecutive 
months, benefits are payable for all illnesses, 
regardless of when they began. 
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This advertisement is for illustrative purposes 2. If you have any questions, call Poe and 
and is not a contract. Only the insurance policy Associates, Inc. 


can give the actual terms, coverage amounts, 3. Mail the application to: 
conditions and exclusions. Poe & Associates, Inc 


How to apply for coverage P.O. Box 1348 


Tampa, FL 33601 
1. Complete, date and sign the application. 4. Send no money. We will bill you. 


semi-Annual Premiums 
$500 Deductible Under 40 40-49 50-59 60 & over 
Member $ 52.00 $ 91.00 $186.00 $267.00 
Member & Spouse 124.00 191.00 357.00 511.00 
Member, Spouse & Children 165.00 236.00 402.00 538.00 
Member & Children 93.00 136.00 231.00 293.00 
$1,000 Deductible Under 40 40-49 50-59 60 & over 
Member $ 29.00 $ 57.00 $134.00 $202.00 
Member & Spouse 57.00 114.00 253.00 387.00 
Member, Spouse & Children 75.00 130.00 273.00 400.00 
Member & Children 46.00 75.00 154.00 215.00 


Premiums are based on age of entry and increase at attained age indicated. 


Poe &Associates, Inc. 


P.O. Box 1348/Tampa, Florida 33601 
Telephone 813-228-7361 
WATS 1-800-282-0593 


Administrators for The Florida Bar insurance plans. 


THE FLORIDA BAR 
APPLICATION FOR MAJOR MEDICAL EXPENSE PLAN 


Month Day Year 
Number and Street City State Zip Code 
| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for 
such members of my family, if any, as are listed below: 
CHECK PLAN DESIRED: () $500 Deductible 1) $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child Child Child 
Date of birth 


If employee of Member, give employer's name 
| understand that the insurance for which application is made will supplement rather than duplicate other benefits covering the same loss. 


Return to Poe and Associates, Inc. — P.O. Box 1348—Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Certificate Number State Code Review Date Effective Date Anniversary Date 


| 
| 
| 
| 
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VIEWPOINT The Malpractice Crisis — A New Alternative In Client Self-Insurance 


By Harvey M. Alper 


Increasingly, lawyers both here 
in Florida and throughout the 
nation are feeling the sting of ever 
spiraling malpractice insurance 
premiums. The New York Times 
reported in a page one story written 
over one year ago: “Like doctors 
before them, lawyers are 
increasingly becoming the targets 
for law suits and they are finding 
that their malpractice insurance 
(rates) are soaring.” 

As is true in other state bars, The 
Florida Bar has been responding to 
this problem with a mix of both 
traditional and somewhat 
nontraditional solutions. Thus, The 
Florida Bar News reported in 
December 1976, that Florida Bar 
members are now covered under 
policies which provide for “claims 
made” rather than “occurrence” 
coverage. This was apparently 
done to save premium dollars. But, 
on the basis of dollar spent to value 
received, as well as in absolute 
terms, the amount of insurance 
available to Bar members is 
continuously declining. Our Florida 
Bar News of March 1977 thus 
reports The Florida Bar “much like 
the Florida Medical Association” is 
considering self insurance on an 
active basis. Authority exists but 
need not be cited to make an 
obvious point: A crisis exists in the 
field of malpractice coverage—not 
only for lawyers, but for almost all 
professionals. 

The purpose of this article, which 
is intended to be in the nature of a 
“think piece” rather than a 
traditional and copiously footnoted 
learned dissertation, is to propose a 
third and new solution to the 
malpractice crisis. It is a solution 
which will work not only for 
lawyers but for doctors and other 
professionals as well. This solution, 
unlike existing means of coverage 
and proposed lawyer-paid self- 
insurance plans, is an alternative 
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which will permit the consumer to 
better understand the impact that 
malpractice insurance premiums 
are having upon the cost and 
delivery of professional services. 
Further, the proposal here set forth 
is one which will make the expense 
of malpractice coverage 
commensurate with the benefit and 
which will place the true relative 
cost of the benefit on the ultimate 
recipient of that benefit. The 
practitioner might even make a 
small profit on what is now a large 
expense. 

First, some background. 

Almost all of us are familiar with 
how insurance works at the post 
office. If you go to your local post 
office to mail a package you can 
either mail it with or without 
insurance. Should the postal 
consumer fail to purchase postal 
insurance for an additional fee, and 
should his package be either lost or 
damaged, the problem and the loss 
rests solely with the post office 
customer. The post office is without 
liability. Experienced world 
travelers report that this is in fact 
the custom elsewhere in the world 
as well, probably as a result of some 
international postal convention. 

Likewise, most of the people who 
read this article recognize that they 
insure themselves against various 
catastrophes such as death (life 
insurance) or accident (multi-peril 
accident insurance and uninsured 
motorist protection) where the 
possibility exists that no third party 
will be a viable and available 
defendant, responsive in damages 
for the contemplated loss if and 
when it occurs. 

As a practical matter, life is full of 
catastrophes for which we cannot 
lay the blame upon others. The 
related concepts of protection 
found in health, disability and 
accident insurance are founded in 
this principle. Whole segments of 


the insurance industry have been 
built around this fact — office 
overhead insurance, disability 
insurance and other forms of 
coverage previously mentioned 
being just a few examples. 

But, how does all this apply to the 
malpractice problem? Can there be 
any application of the principle that 
the person wishing the coverage 
and the benefit should be the 
person to pay the insurance 
premium dollar? This writer thinks 
that the answer is emphatically 
YES! 

What's proposed here is simple; it 
is also direct workable. 
Lawyers can readily understand 
this proposal through analogy and 
reference to the title insurance 
industry in which attorneys already 
function. And while this article is 
addressed primarily to the 
problems of attorneys, the solution 
it proposes is applicable to other 
professions as well. 


Client Self-Iinsurance 


Here then, in a single paragraph, 
is the new alternate plan, the client 
self-insurance approach: 

Upon entering a law office the 
client would be advised that he or 
she has two options with regard to 
the professional service sought. The 
first option is to have the service 
done without insurance. This means 
that (with statutory authority and 
perhaps with an additional 
contractual predicate) the client 
would agree to waive (and by 
operation of law waive) his or her 
right to pursue counsel for episodes 
of malpractice. On the other hand, 
for an additional fee, the attorney 
would issue a malpractice insurance 
policy to the client insuring the 
client against possible malpractice 
by the attorney during the course of 
the specified legal service. Needless 
to say, the amount of coverage the 
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client elected would relate to the 
amount of the premium the lawyer 


would charge for issuing the 
malpractice insurance policy. But 
unlike the present arrangement, the 
client would determine the amount 
of coverage he or she desired, if 
any, and more important, the client 
would directly bear the fees and 
expenses in connection therewith. 
(An exception might be made for 
cases of gross negligence which 
could be insured and covered by an 
attorney-paid gross negligence 
policy, about which a bit more will 
be said later.) 

The obvious advantages to this 
proposal are clear. In the situation 
where an attorney is involved in an 
unusually large transaction where 
his exposure totals millions of 
dollars and where, in fact, the client 
wants the benefit of millions of 
dollars worth of insurance 
coverage, such insurance would be 
available. Under present 
circumstances few attorneys, 
according to a Florida Bar survey 
published earlier this year, carry in 
excess of $100,000/$300,000 in 
professional liability coverage, no 
matter how great their exposure. 
That existing situation works a 
disservice to clients because it 
leaves them wholly or substan- 
tially exposed in cases of real 
malpractice. 

On the other hand, in 
circumstances where simple 
straight-forward legal services are 
being rendered, the advantage to 
this proposal is that the average 
client receiving such services is not 
contributing to the huge premiums 
necessary to maintain million dollar 
malpractice policies. Those 
premiums, shared equally albeit 
indirectly by all clients in a diverse 
practice, bear absolutely no 
relationship to the attorney’s 
exposures and needs when 
performing simple services for the 
“average” legal consumer. Also, in 
many other situations, this proposal 
makes the actual lack of desirability 
or necessity for any malpractice 
coverage plain and obvious to the 
client, thereby allowing a 
significant savings when insurance 
coverage is waived entirely. 


Advantages 


To reiterate, the client self- 
insurance plan as proposed here has 
several advantages. First, and 
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perhaps most important of all, it 
makes the client bear the expense 
which is now hidden in the fee. 
Thus, it makes the client aware of 
the expense of insurance as 
contrasted with the expense of the 
attorney's fee. In theory, this is 
much like billing a client separately 
for photocopies, for postage or any 
other expense, rather than 
combining such expenses into what 
would otherwise surely seem like an 
inflated hourly fee. Additionally, 
the client self-insurance plan allows 
the client to obtain as much or as 
little insurance as is appropriate 
under the circumstances. The 
million dollar business closing client 
does not find himself with a 
$1,000,000 claim against an attorney 
who customarily carries but 
$100,000 in coverage. If there is a 
$1,000,000 risk the client can obtain 
$1,000,000 worth of coverage. On 
the other hand, the client who is 
having a quit-claim deed drawn for 
an isolated vacant lot near the Ocala 
National Forest, upon which he has 
no intention of developing 
anything, and which is at best 
worth $2,500, is not forced to 
contribute to the premiums for 
$1,000,000 of insurance coverage 
that he will never need or desire. 
Additionally, the client self- 
insurance plan allows the form and 
terms of insurance coverage to be 
tailored to the particular needs of 
the client in numerous other ways 
not mentioned here. 

The legal profession is perhaps 
the best first place for this type of 
coverage to be instituted. This is 
true because it is in the legal 
profession that we already find 
professionals who are not insurance 
agents as such nonetheless issuing 
insurance policies. By tradition this 
is particularly true in the area of title 
insurance. The legal profession can 
“relate” to a client self-insurance 
plan. An attorney is better suited 
than any other professional, except 
perhaps a professional insurance 
broker, to explain the ramifications 
of insurance coverage. What's 
more, attorneys could easily have 
the responsibility of making such 
explanations impressed upon them 
by statute or court rule. If this plan 
can be made to work for lawyers it 
obviously can easily be expanded to 
cover other professions as well. 

In discussing this new concept, it 
has become apparent that there 
may still be some situations where 


the attorney would need to have his 
own underlying attorney paid 
malpractice insurance coverage. 
This will be best determined when 
a specific client self-insurance plan 
is adopted. However, such a need 
could arise in situations where a 
client declines insurance coverage 
and his attorney is later guilty of 
what can be best described as 
willful gross negligence—(for 
example in a situation where an 
attorney commits a conscious act of 
malpractice by making off with 
client funds). Such situations could 
be covered with a_ relatively 
inexpensive policy that the attorney 
himself would purchase. Such 
insurance would be in the nature of 
catastrophe coverage for which 
premiums would be predictably 
low. The question of whether or not 
such catastrophe insurance 
necessary at all is, however, one of 
individual philosophy. The author 
is inclined to believe such coverage 
is wholly unnecessary if a proper 
client self-insurance plan is 
adopted. 

There are probably numerous 
criticisms that will be offered 
concerning this client self-insurance 
plan. Good ideas benefit from 
criticism. New ideas such as the 
client self-insurance plan proposed 
here need criticism—and they need 
to stand the test of hard debate. 

As to termination of the client's 
right to sue if the client fails to 
purchase his own malpractice 
coverage, there can be little 
question in light of our Florida 
courts’ holdings with regard to “no 
fault” automobile insurance (as well 
as in light of accepted principles 
covering life, health and property 
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insurance), that legislation can be 
tailored which will wholly support 
the kind of plan here proposed. 

As to criticism that this plan is 
unworkable and unwieldy, the 
author suggests that incident by 
incident coverage has been offered 
by the post office for years. 
Similarly, private insurance 
companies have allowed postal 
users to issue themselves their own 
“mini policies” on what is literally a 
package by package basis for 
decades. And the life insurance sold 
at airports on a trip by trip basis 
confirms that the public will 
purchase incident by incident 
coverage in a relatively efficient 
and mechanized fashion. 

Alternate pending proposals to 
solve malpractice insurance 
problems come far short of 
accomplishing what is proposed 
here. Self-insurance groups need 
not and will not necessarily 
substantially reduce present high 
costs in the course of time. Nor do 
they shift the coverage burden to 
the real beneficiary. Most certainly, 
self-insurance plans such as The 
Florida Bar now proposes do not 
make the consuming public aware 
of the actual expense of malpractice 
(or other casualty insurance). It is, 
after all, the consuming public and 
not the practitioner delivering the 
service who has the real benefit of 
the insurance dollar. The struggling 
young sole practitioner who _ is 
worth but a few hundred dollars has 
no personal need for a multi-million 
dollar malpractice insurance 
policy, but he may have it all the 
same because he desires to protect 
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his client. As a matter of fact, few 
attorneys could ever be held to pay 
the huge sums that they insure 
themselves for. It is more often the 
client than the lawyer who needs 
and wants the millions of dollars 
in coverage. 

To return for a moment to the 
professional self-insurance pools 
financed by professionais’ 
dollars, other than for the fact that 
the profit motive as such can be 
dispensed with, self-insurance need 
not and probably will not work any 
substantial savings to the premium- 
paying practitioner so long as big 
judgments continue to be taken 
against practitioners. _Adminis- 
tration is still necessary, and usually 
that administration is provided nct 
by a public bar association or other 
professional association but by a 
private, profit-making —corpor- 
ation. . . often the same corporation 
which formerly sold the insurance 
(when the State of Florida recently 
became a self-insurer in the health 
field and terminated Blue Cross, it 
hired Blue Cross to administrate its 
plan). In Florida, if the underwriter 
Poe and Associates should become 
the administrator of a Florida Bar 
self-insurance plan one can be 
assured that Poe will seek to make a 
profit which in some way relates to 
the amount of profit which an 
insurance company would 
otherwise seek for itself out of the 
same premium dollars. Simul- 
taneously, judgments against 
lawyers may presumably be 
expected to increase in both 
number and amount. 


Philosophy Behind Times 

The philosophy behind insurance 
coverage has not kept pace with the 
times. The plan proposed here does 


keep pace with the times be- 
cause it shifts the burden of the 
expense to where it properly should 
be. We live in a society which 
believes that an individual should 
be able to indemnify himself as to 
the damages which that person may 
incur during the course of life. It is 
that kind of thinking which 
underlies the homeowners 
insurance policy, it is that 
philosophy which underlies the 
multi-peril business insurance 
policy and it is that philosophy 
which underlies health and 
disability insurance. As a matter of 
fact, it is the philosophy that the 
beneficiary pay the premium which 
has stood the test of time better 
than the concept which originally 
seems to have stood behind most 
casualty insurance—a_ philosophy 
which requires that we be our 
brothers’ keepers. 


Indeed, we may be our brothers’ 
keepers where we are grossly 
negligent. But where, as in modern 
times, the concept of negligence has 
been so liberally construed to the 
point where one acting in good faith 
can nonetheless be held strictly 
liable for damage to another, the 
time has come to revamp the 
philosophy underlying insurance 
coverage and to require that the 
person who seeks indemnification 
pay the tariff for and determine the 
extent of available indemnification. 


As stated at the outset, this is a 
new idea. It has not been tested. It 
has not been widely debated. Most 
certainly it requires refinement. But 
it is an idea which requires 
exploration and debate as a viable 
alternative. 

These ideas have been set forth in 
this short article as directed mainly 
at the legal profession. But these 
ideas can be expanded and 
modified to cover architects and 
doctors, chiropractors and 
engineers, veterinarians and 
surveyors. Perhaps the professional 
liability insurance industry has been 
too long hung up on old ideas that 
no longer work. Perhaps that’s the 
real reason for the crisis in 
professional liability insurance. 

Here is an idea for a new more 
workable beginning. Oo 


Reactions and comments regarding 
this proposal are welcomed by The 
Florida Bar Insurance Committee. 
Address them to John S. Slye, 4602 
Lancelot Lane, Jacksonville 32210. 
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on Interest Parity Act 


By Barrett Sanders 


The rapid climb in interest rates 
witnessed recently both in Florida 
and nationwide, has focused 
increased attention by attorneys 
who represent lenders on an 
important but little noticed piece of 
legislation passed by the 1977 
Florida Legislature, Chapter 77- 
371, Laws of Florida, commonly 
known as “The Interest Parity Act.” 
The bill emerged from the 
legislature and was signed into law 
by the Governor without fanfare 
and virtually ignored by the news 
media, even though the overall 
effect of the legislation is to 
liberalize the maximum interest 
rates which licensed lenders and 
certain unlicensed lenders can now 
charge in Florida. It is also one of 
the most complex and _ baffling 
pieces of legislation enacted by the 
legislature in recent years. 

The law amends Florida’s Usury 
Law, F.S. Ch. 687, by adding anew 
$687.12 to the statute. The key 
provision of the new law is 
contained in its first section: 


Any lender or creditor licensed or chartered 
under the provisions of chapters 516, 520, 
654, 656, 657, 659, or 665 or of part XIV of 
chapter 627; (any lender or creditor) located 
in the State of Florida and licensed or 
chartered under the laws of the United States 
and authorized to conduct a_ lending 
business; or any lender or creditor lending 
through a licensee under Chapter 494, shall 
be authorized to charge interest on loans or 
extensions of credit to any person as defined 
in §1.01(3), or to any firm or corporation, at 
the maximum rate of interest permitted by 
law to be charged on similar loans or 
extensions of credit made by any lender or 
creditor in the State of Florida, [except] that 
the statutes governing the maximum 
permissible interest rate on any loan or 
extension of credit, and other statutory 
restrictions relating thereto, shall also govern 
the amount, term, permissible charges, 
rebate requirements, and restrictions for a 
similar loan or extension of credit made by 
any lender or creditor. 


Which licensed lenders is the 
statute talking about, and how do 
their lending limits vary from the 
general usury laws? A_ brief 
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Rising Interest Rates Focus Attention 


examination of these special 
lending statutes illustrates just how 
nonuniform and _ riddled with 
exceptions Florida’s Usury Law 
presently is: 

1) F.S. Ch. 516, the Florida 
Consumer Finance Act, regulates 
small loan companies. Effective 
interest rate for the maximum 
permitted loan of $2500 is 
approximately 20 percent. 

2) F.S. Ch. 520 regulates retail 
installment sales, including the 
Motor Vehicle Sales Finance Act, 
Retail Installment Sales Act, and the 
Home Improvement Sales and 
Finance Act. Simple interest 
equivalents under the various parts 
of this chapter vary from 14% to 30 
percent. 

3) F.S. Ch. 654 regulates state 
savings banks. It contains no special 
interest rate provisions. 

4) F.S. Ch. 656 governs 
industrial savings banks. At the time 
the Interest Parity Act was passed, 
industrial savings banks were 
authorized to make secured and 
unsecured loans without limitation 
of size at an 8 percent discount, 
regardless of the term.' The 
effective yield, expressed in terms 
of simple interest, on a three-year 
loan at 8 percent discount 
(assuming repayment in monthly 
installments) is slightly over 18 
percent. The longer the term of the 
loan, the higher the effective rate of 
interest. This has now been limited 
by the 1978 Legislature, which 
amended F.S. §656.17 to limit the 
permissible interest rate after three 
years to the equivalent of 18 percent 
simple interest.? 


5) F.S. Ch. 657 regulates state- 
chartered credit unions. The 
authorized interest rate under this 
statute is 1 percent per month, or 12 
percent per year. 

6) F.S. Ch. 659 is part of the 
State Banking Code. F.S. §659.18 
authorizes banks to lend up to 
$15,000 at a 6 percent discount. 


Corporation, 
honking & 


business law 


Depending on the size and term of 
the loan, the resultant annual 
interest rate can vary. Given the 
$15,000 statutory limitation on such 
loans, the maximum rate in most 
cases would approximate 15 
percent.’ Additionally, F.S. 
§659.181 authorizes banks to charge 
1-1/2 percent per month, or 18 
percent per month, on credit card 
loans of up to $5,000 per loan. 

7) F.S. Ch. 665 is the Savings 
Association Act. F.S. §665.381(4) 
and (5) permit 14 percent simple 
interest on certain types of home 
improvement loans and mobile 
home loans.‘ 

8) Part XIV of Chapter 627 of 
the Florida Statutes regulates 
insurance premium finance 
companies. It permits a 9 percent 
add-on charge, plus a_ single 
additional flat fee of $15 per 
annum. Assuming a $500 insurance 
premium paid in 12 equal monthly 
installments, the effective simple 
interest rate would be 21-1/2 
percent. 

Finally, F.S. Ch. 494 regulates 
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Florida mortgage brokers. It is not a 
lending license statute, and contains 
no special provisions regulating 
interest rates.® 

Effective July 1, 1977, then, all of 
these licensed lenders, plus 
nationally chartered lenders and 
other unlicensed lenders [if lending 
through a licensed mortgage 
broker] have been free to make 
loans under the preferential lending 
rates of the enumerated statutes. 
Just how great a freedom the statute 
actually grants, however, and how 
much parity, is a matter of 


considerable complexity and 
confusion. 


Lack of Uniformity 


Section (2) of the Act places the 
following limitation on a lender’s 
authority to use the Interest Parity 
Act: 


(This section) shall not be construed to grant 
any lender or creditor the power or authority 
to make any particular type of loan or 
extension of credit which it is not otherwise 
authorized to make. 

Can an insurance premium 
finance company now expand into 
the consumer finance business by 
virtue of the Interest Parity Act? 
Can a small loan company begin 
making loans over $2500 at rates 
authorized for industrial savings 
banks? That these questions result 
in opposite answers illustrates the 
lack of uniformity in the new law. 
In order to determine what any 
particular licensed lender can or 
cannot do under interest parity, one 
must first study each lender’s 
licensing statute to determine the 
special powers and _ limitations 
under which it functions. While 
there is nothing in Part XIV of F.S. 
Ch. 627 which expressly excludes its 
license insurors from making other 
types of loans, for instance, there is 
also nothing in the legislation which 


expressly or implicitly authorizes it. 
The lending activities contem- 
plated by that statute are limited to 
insurance premium financing. Read 
in conjunction with Subsection (2) 
of the Interest Parity Act, the 
reasonable conclusion is that a 
licensee under Part XIV of F.S. Ch. 
627 is not authorized to initiate 
other types of lending activities 
merely by virtue of the Interest 
Parity Act. The practical effect of 
the new legislation for this type of 
licensed lender, therefore, is 
probably nil. 

For a small loan company, on the 
other hand, the result is different. 
F.S. §516.21 does contemplate a 
licensee under that chapter making 
loans in excess of $2500, although at 
interest rates not exceeding 10 
percent. Since the licensee is 
apparently already empowered 
under its own statute to make larger 
loans, the Interest Parity Act would 
operate to authorize him to use the 
Industrial Savings Bank Act, or 
another of the enumerated statutes, 
to make loans of a type similar to 
those for which the special interest 
rate is provided. Similarly, a small 
loan company may now use the 
interest rates provided by Part XIV 
of F-S. Ch. 627 in making small 
loans, but only if the purpose of the 
credit is to finance an insurance 
premium. 


Additional Restrictions 


If one problem in working with 
the Interest Parity Act is 
determining to what extent a lender 
licensed under a particular statute 
may take advantage of the 
legislation to use another lender’s 
favorable interest rates, a second 
problem is ascertaining to what 
degree a lender, availing himself of 
those more favorable interest rates, 
subjects himself to additional 
restrictions or limitations imposed 
by the particular statute whose 
interest rate he seeks to use. 


Section (3) of the Act provides: 


In making loans or extensions of credit, 
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lenders or creditors shall be subject only to 
the licenses, examinations, regulations, 
documents, procedures, and disclosures 
required by the respective laws under which 
each lender or creditor is licensed or 
organized, and not to those required by laws 
governing other lenders or creditors. 


This section, when read _ in 
conjunction with Section (1) of the 
Act, appears to exempt a lender 
from laws designated to regulate 
the licensee under a_ particular 
lending statute, but to subject him 
to any portions of the statute which 
affects the particular type of credit 
or loan for which the special 
lending rate applies. Thus a bank 
seeking to make a small loan 
pursuant to F.S. Ch. 516 would be 
obliged to observe, for instance, the 
requirement of F.S. §516.36 that the 
loan be repaid in equal monthly 
installments, since this is a 
regulation of the credit itself, but 
could safely ignore the annual 
reporting requirement of F-.S. 
$516.12, since this is a regulation 
affecting the licensee, rather than 
the type of loan made. 


When a state agency has 
promulgated rules and regulations 
governing the lending activities of a 
licensed lender, must other 
lenders observe these as well in 
lending under that statute? The 
State Comptroller, for instance, has 
promulgated fairly extensive 
regulations governing loans made 
by state-chartered credit unions. 
Must these regulations be observed 
by a lender seeking to avail himself 
of the 12 percent interest rate 
available under F.S. Ch. 657? The 
Interest Parity Act speaks only of 
“statutory restrictions.” A reasonable 
conclusion, therefore, would be 
that the legislature did not intend to 
require other lenders to go beyond 
the statute itself. Yet with equally 
good logic, one could assume that 
statutory law automatically 
includes any rules and regulations 
promulgated thereunder. A 
prudent lender employing interest 
parity, then, will want to be certain 
he is not in violation of any rule or 
regulation governing the type of 
credit or loan he is making. 


Unlicensed Lender 


As mentioned above, unlicensed 
lenders as well as licensed lenders 
are included within the favored 
class of creditors who can avail 
themselves of the interest rates 
referred to in the Interest Parity 
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Act. However, the unlicensed 
lender benefits only if he lends 
“through a licensee under Chapter 
494,"’ a mortgage broker. 
Presumably this means the broker 
must be the arranger of the credit, 
as that term is employed by the 
Truth-In-Lending Law. Since a 
licensee under F.S. Ch. 494 has 
authority under that statute to 
broker only loan transactions 
secured by a mortgage lien on real 
property, an unlicensed lender’s 
participation in the benefits of 
interest parity is necessarily limited 
to mortgage lending. Can an 
unlicensed lender lending through a 
F.S. Ch. 494 licensee now make a 
mortgage loan of between $1000 
and $2500 and charge interest rates 
as authorized under F.S. Ch. 516? 
The Interest Parity Act gives him 
that right, provided, of course, the 
loan transaction meets all the other 
myriad requirements of F.S. Ch. 
516. 


The “Catch 22” for the unlicensed 
lender’s participation in the 
liberalized lending limits of the 
Interest Parity Act is that nearly all 
the special lending statutes which 
authorize rates in excess of 10 
percent also impose severe 
limitations upon brokerage fees 
which can be collected. F.S. 
§516.031(3), for instance, expressly 
states that “no further or other 
charges or amounts whatsoever for 
any examination, service, 
brokerage, commission or other 
thing or otherwise shall be directly 
or indirectly charged....” F.S. 
§659.18, which permits banks to 
charge a6 percent discount on loans 
not in excess of $15,000, also 
restricts any additional fees or 
charges. The Industrial Savings 
Bank Act, which provides both a 
high interest rate and almost no 
restrictions on secured lending 
activities, allows a maximum 2 
percent charge over and above the 
permitted discount — far less than 
most mortgage brokers charge 
today for their services. The only 
statute available for mortgage 
lending under the Interest Parity Act 
which offers a favorable interest 
rate without restricting mortgage 
brokers fees is F.S. Ch. 657, the 
Credit Union Act. Apparently a 
mortgage broker could arrange a 
loan under this statute at 12 percent 
and not be limited in the brokerage 
fees he charges otherwise than as 
provided under F.S. Ch. 494. 
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Credit Union Act 


The Credit Union Act presents its 
own unique problems for lenders 
seeking to use it under the Interest 
Parity Act. F.S. §657.04 states that 
credit unions may “make loans to 
members for provident or 
productive purposes.” Are other 
lenders affected by these 
limitations? Presumably not by the 
membership requirement, since no 
other type of lender, mentioned in 
the Interest Parity Act, licensed or 
unlicensed, would qualify. The 
provision that the loans be for a 
“provident or productive purpose,” 
on the other hand, appears to be a 
restriction on the type of loan 
authorized, thus one which other 
lenders must observe. What is a 
“provident or productive 
purpose”? There is no case law on 
the subject. It is safe to say that a 
loan made to finance a gambling 
trip to Las Vegas might be open to 
question. An effort was made 
during the 1978 Legislative Session 
to delete these two perplexing 
phrases but it was unsuccessful. For 
the present, then, any lender 
lending under F.S. Ch. 657, 
pursuant to the Interest Parity Act, 
has to pay some attention to the 
intended use of the loan proceeds. 

In addition to the complexity 
involved in simply interpreting and 
implementing the Interest Parity 
Act, questions have been raised 
about the constitutionality of the 
legislation. Perhaps the most 
frequently raised question is 
whether it violates Article 3, §11(9) 
of Florida’s Constitution which 
requires that legislation regarding 
interest rates be general in nature.’ 
What distinguishes a general law 
from a special one? A general law is 
“.one relating to subjects or 
persons or things as a class, based 
upon proper distinctions and 
differences that inhere in, or are 
peculiar or appropriate to, the 
class."* That special types of 
licensed lenders may be singled out 
for separate treatment in 
connection with interest rate 
legislation seems clearly to be a 
constitutionally permissible 
classification and therefore within 
the parameters of a “general law.” 
Whether or not lenders lending 
through a mortgage broker can 
reasonably be included within the 
same classification as other licensed 
lenders remains an unanswered 
question. 


An additional constitutional 
question is whether the Interest 
Parity Act to some degree modities 
the various lending statutes it 
refers to, thereby violating Article 
3, §6 of the Constitution, which 
requires that “No law shall be 
revised or amended by reference to 
its title only.” 

Because the Interest Parity Act 
remains subject to constitutional 
attack, and because an eventual 
holding that it is unconstitutional 
would invalidate loan contracts 
made in reliance upon it, lenders 
around the state have been hesitant 
to take advantage of the higher 
interest rates afforded by the 
statute. Yet the swift rise in interest 
rates in recent months has now 
forced many lenders in Florida to 
seriously examine the feasibility of 
using F.S. 687.12 to charge higher 
interest rates on their loans. More 
and more Florida attorneys are 
being asked their opinion about the 
constitutionality, and the 
application, of the statute. 


Complex and Baffling 


That the Interest Parity Act is a 
complex and baffling piece of 
legislation is evident to anyone who 
has given it serious study. It has 
liberalized interest rates for some 
lenders, but not for all, and in the 
process has made Florida’s usury 
laws even more of a Chinese riddle 
than they were before. How does 
such complex legislation get 
enacted? With constantly inflating 
interest rates, the lending industry 
has been obliged to lobby regularly 
in recent years for more liberal 
lending limits. For instance, the 
average yield required by the 
Federal National Mortgage 
Association in its recent auctions 


exceeded 10 percent — Florida's 
legal maximum for loans to 
individuals* — and this for the 


safest type of loan, secured by a 
first mortgage on a single-family 
home. But a vote to raise interest 
rate limits can also be political 
dynamite, as every elected 
legislator is aware. The result is 
legislation such as the Interest 
Parity Act, which liberalizes 
lending rates somewhat, but in a 
manner so oblique and difficult to 
comprehend that most people do 
not know it is happening. 

In 1975, in vetoing legislation that 
would have liberalized Florida’s 
legal lending limits, Governor 
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Askew asked the State Comptroller 
to “review the state usury law on 
interest rate ceilings and 
recommend ways to assure an 
adequate supply of money at the 
lowest possible interest rates under 
full and free competition among 
various financial institutions.” 
Comptroller Gerald Lewis 
appointed a subcommittee to his 
Citizens Advisory Committee to 
study Florida’s Usury Law and 
make recommendations. The final 
report of the subcommittee, 
submitted by its chairman Lon 
Worth Crow, Jr., in 1977, 
recommended a complete 
elimination of all interest rate 
ceilings in Florida; or, if that was 
politically unpalatable, the 
elimination of usury ceilings on all 
loans over $15,000. A separate 
review of Florida’s usury laws 
made by Professor Jarrett C. 
Oeltjen reached essentially the 


same conclusion, with a caveat that 
if some consumer protection was 
deemed essential, the court could 
be given the power to invalidate 
contracts when the interest rate was 
unconscionable.'® 

Whatever else can be said about 
the Interest Parity Act, it has 
rendered Florida’s present usury 
laws even more of a complex maze 
than they were before. Whether or 
not the legislature will take action in 
the future to simplify, clarify, and, 
perhaps, liberalize those laws 
remains to be seen. In_ the 
meantime, Florida attorneys and 
their clients must live with the 
complexities, and pitfalls, of the 
Interest Parity Act. oO 


FOOTNOTES 


Stat. §656.18(2)(a) does, however, 
prohibit unsecured loans exceeding 10 
percent of the aggregate unimpaired capital 
and surplus of the bank. The same 
subsection goes on to say that this limit may 
be raised to 25 percent by vote of the board 
of directors when such loans are “amply and 
entirely secured.” Since the subsection in 
question is entitled “Unsecured loans - 
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The Florida Bar Journal 
Article Writing Contest 


The third annual article writing contest of The Florida Bar Journal is 
underway. Articles to be considered in the competition will be those 
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excessive amounts,” the subsequent 
language authorizing such loans to go as high 
as 25 percent of unimpaired capital and 
surplus when “amply and entirely secured” is 
a model of contradiction. Does that language 
imply that all secured loans are limited to 25 
percent of unimpaired capital and surplus? 
Presumably not loans secured by real estate 
mortgages, since they are treated under an 
entirely different subsection. FLa. Stat. 
§656.18(5). The 25 percent limitation may be 
effective as to other types of secured loans, 
however. 

2 Fla. Laws 1978, Ch. 78-182. 

3 Actually, the effective interest rate, in 
simple interest terms, could substantially 
exceed 15 percent if the original amount 
borrowed is not large and repayment is 
spread over a term exceeding five years. In 
such event, given the discount nature of the 
transaction, the borrower could be signing a 
note obligating him to repay twice or more 
the amount of money actually borrowed — 
the difference representing the total accrued 
interest due over the term of the loan. In this 
way one quickly reaches a debt obligation of 
$15,000. Since it has never been finally 
established whether the dollar limitation in 
the statute refers to the actual amount of 
money loaned, or to the face amount of the 
borrower's obligation to repay, most 
bankers play it safe and assume the latter, 
thereby effectively limiting the amount and 
term (and resultant interest rate) of the loans 
they can make. 

4 Additionally, Fria. Strat.  §665.395 
provides that “no fines, interest or premiums 
paid on loans made by any building and loan 
association shall be deemed _ usurious....” 
While this provision has been subjected to 
litigation, its constitutionality has not yet 
been clearly upheld. In the event it is 
eventually held to be valid, will other lenders 
be entitled to benefit from this exemption 
under the provisions of the Interest Parity 
Act? 

5 Fia. Stat. §494.081, newly enacted in 
1977, does provide, however, that fees and 
charges received by a mortgage broker shall 
not be deemed charges in the nature of 
interest imputable to a lender except in the 
case of certain “affiliate lenders.” 

§ In addition to the authorized 2 percent 
fee, Fria. Stat. §656.17 authorizes an 
industrial savings bank to pass along out-of- 
pocket closing costs to the borrower. 

7 Specifically, this article prohibits a 
special law or general law of local 
application pertaining to “(9) creation, 
enforcement, extension or impairment of 
liens based on private contracts, or fixing of 
interest rates on private contracts.” This 
provision was a new addition to the 1968 
revision to the constitution. The annotations 
report no subsequent court decisions 
interpreting the language of §(9). This 
section remains unchanged in the proposed 
1978 Constitutional Revision. 

Fa. Jur. 514, citing State ex rel Gray v. 
Stoutamire (1938) 131 Fla. 698, 179 So. 730. 

® Subject to two exceptions: §687.03(1) 
provides a 15 percent interest rate for loans 
to individuals in excess of $500,000.00; 
§687.03(2) excludes from the usury laws 
altogether loans made pursuant to a 
commitment to insure issued by the FHA or 
VA, or a commitment to purchase issued by 
FNMA, FHLMC or any governmental 
agency. 

103 Fra. St. U. L. Rev. 167, 235. 
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By Richard A. Sicking 


Case Note — Gardner v. D.F.S. 
Construction Company, 358 So.2d 
171 (Fla. 1978) Rehearing denied 
May 22, 1978. 


Richard Gardner suffered a 
severe electrical shock in an 
industrial accident which occurred 
December 10, 1974. As a result of 
the injury, the claimant was 
rendered comatose, was totally 
blind and had lost the use of both 
arms and legs as a result of organic 
damage to the central nervous 
system. There was not hope of 
physical recovery and the 
employer-insurance carrier 
accepted the claimant as 
permanently, totally disabled, for 
which payment of compensation 
was made at the rate of $80 per 
week. Claim was made for the 
catastrophic loss rate, which the 
employer-insurance carrier 
declined to pay. 

The catastrophic loss rate was 
created by the 1974 amendments to 
the Workmen’s Compensation 
Law, F.S. §440.15(2)(c) which 
provides: 


Notwithstanding the provisions of 
paragraph (a), an employee who_ has 
sustained the loss of an arm, leg, hand, or 
foot, or total loss of use of such member, 
because of organic damage to the nervous 
system, or has lost the sight of both eyes as 
provided in paragraph (3)(p), shall be paid 
temporary total disability of 80 percent of his 
average weekly wage until such employee 
has completed his training in the use of 
artificial members or appliances as 
necessary and completed training or 
education under a rehabilitative program 
pursuant to subsections 440.49(1), (2), or (3), 
if provided. In no event should the increased 
temporary total disability compensation 
provided for in his paragraph extend beyond 
six months from the date of the injury. The 
compensation provided by this paragraph is 
not subject to the limits provided in 
subsection 440.02(2), but instead is subject to 
a maximum weekly compensation rate of 
$400. If, at the conclusion of this period of 
increased temporary total disability 
compensation, the employee is. still 
temporarily totally disabled, the employee 
shall continue to receive temporary total 
disability compensation as set forth in 
paragraphs (a) and (b). The period of time 
the employee has received this increased 
compensation will be counted as part of, and 


VOLUME 52, NUMBER 8, OCTOBER 1978 


The Catastrophic Injury 


not in addition to, the maximum periods of 
time [for which] the employee is entitled to 
compensation under paragraph (a) but not 
paragraph (b). 

At hearing, the parties stipulated 
the average weekly salary was 
$332.80 which would have 
produced a catastrophic loss rate of 
$258.24, if applicable. It was also 
stipulated that the employer paid 
an additional $60 per week to a trust 
fund of the claimant’s labor union 
for so-called health and welfare 
benefits and that if these were to be 
included (the employer-insurance 
carrier contended they were not) 
then the average weekly wage 
computed at $382.80 with a 
catastrophic loss rate of $306.24 per 
week. 

The judge of industrial claims 
entered an order finding the health 
and welfare benefits were to be 
included and, therefore, the 
average weekly wage was $382.80. 
However, the order denied the 
catastrophic loss benefit on the 
ground that the claimant had not 
begun a training or rehabilitation 
program within six months of the 
injury. The judge wrote: 


I strongly question the method of drafting 
this particular piece of legislation. However, 
I believe that my duty requires me to 
assume, and I feel, that the Legislature 
would not knowingly draft and pass as law a 
piece of legislation not grounded in common 
sense. To assume that the Legislature did not 
contemplate that the injured party must be 
under a training program in the use of 
artificial members or appliances, or under a 
rehabilitative program pursuant to F.S. 
440.49(1), (2), or (3), would be to effectively 
nullify that portion of the statutory language 
of F.S. 440.15 (2)(c). (Judge’s Order 4). 


Both parties appealed: the 
claimant appealed the denial of the 
catastrophic loss benefit; the 
employer-insurance carrier 
appealed the determination of 
average weekly wage. The 
Industrial Relations Commission 
affirmed as to both issues by what 
has come to be known as a “short- 
form” opinion. 

Only the claimant petitioned for 
certiorari. 


The case was argued December 
9, 1976, but was not decided by the 
court until February 9, 1978 when it 
granted certiorari and reversed the 
order, by a four-to-three decision, 
directing that the catastrophic loss 
benefit be awarded. 

Curiously, the dissent, which 
merely adopted the language of the 
judge below, was authored by 
retired Justice E. Harris Drew, the 
opinion having been filed on the 
date of his death. As an added 
curiosity to the case, the petitioner 
filed for rehearing which was 
denied. However, the vote 
changed. The original dissenters 
included Justice Drew, now 
deceased and Justice Karl, who 
resigned from the court; 
consequently they did not 
participate in the rehearing. Justice 
Alderman, who was appointed by 
the Governor to replace Justice 
Karl, joined the majority. Justice 
Adkins, who had not participated 
originally, dissented without 
opinion; and Justice Sundberg, who 
was among the original dissenters, 
changed his vote and joined the 
majority. Thus the vote was 
changed from four-to-three in the 
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WORKMEN’S 
COMPENSATION 


original decision to six-to-one on 
rehearing. 

The petitioner pointed out that 
this particular amendment to the 
statute had been authored by 
Representative Charles C. Papy, Jr. 
In a letter dated May 14, 1976, 
addressed to Judge of Industrial 
Claims Mario Goderich, Repre- 
sentative Papy stated that in 
authoring the amendment he had 
intended to provide a greater rate 
of compensation for the waiting 
period for social security total 
disability benefits for certain 
enumerated serious injuries which 
would likely entitle an employee to 
Social Security disability benefits. 
See 42 U.S.C.A. §423. 

It was contended that having 
suffered one of the enumerated 
injuries, the claimant was entitled to 
the increased rate for six months 
from the date of the injury, or less 
than six months from the date of the 
injury if he completed the referred- 
to rehabilitation program sooner 
than six months from the date of the 
injury but that there was no 
requirement under the statute that 
he begin such rehabilitation 
program within the six-month 
period as a prerequisite to receiving 
the increased benefit. Since in the 
instant case it would be impossible 
for the claimant to begin such a 
rehabilitation program within the 
six-month period, he was entitled to 
the increased rate for the entire six- 
month period. 

The employer-insurance carrier 
contended the purpose of the 
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statute was to encourage 
rehabilitation efforts and that the 
beginning of the rehabilitation 
program must take place within the 
six-month period immediately 
following the date of injury in order 
to qualify the claimant for the 
increased rate. 

The claimant argued that if the 
employer-insurance carrier's 
contention were correct, then an 
employee who was so seriously 
injured that he could not possibly 
begin the rehabilitation program 
within six months of the injury 
would not be entitled to the 
increased rate; whereas an 
employee who was less injured and 
who could begin the rehabilitation 
program within the six-month 
period would be entitled to the 
greater benefit. The claimant 
contended that the legislature 
would not have intended to give 
greater benefits to those who were 
less injured and as a practical matter 
very few of the people who 
suffered the enumerated injuries 
would be able to begin a 
rehabilitation program within six 
months of the injury. 

In analyzing the entire situation, 
the statute has some deficiencies. 
For example, it provides that the 
catastrophic loss benefit is 
temporary total disability. 
However, one of the enumerated 
injuries is loss of “...the sight of both 
eyes as provided in paragraph 
(3)(p).” F.S. §440.15(3)(p) provides 
that compensation for loss of 80 
percent or more of the vision of an 
eye shall be the same as for the loss 

he eye. Yet F.S. §440.15(1)(b) 
provides that loss of both eyes shall, 
in the absence of conclusive proof 
to the contrary, constitute 
permanent total disability. 

The catastrophic loss rate statute 
enumerates as the applicable 
injuries the loss of arm, leg, hand, or 
foot or total loss of use of such 
member, because of organic 
damage to the nervous system as 
well as blindness. It does not state 
that sustaining more than one of the 
enumerated injuries would also 
entitle the injured employee to the 
catastrophic loss rate. However, it 
would appear facetious to suppose 
that it did not mean that; but again 
in F.S. §$440.15(1)(b) more than one 
of such injuries would be classified 
as permanent total disability, not 
temporary total disability, as 


referred to in the catastrophic loss 


statute. 

The catastrophic loss statute also 
refers to the completing of training 
in the use of artificial members or 
appliances as necessary and 
completed training or education 
under a rehabilitative program. 
Although the statute uses the word 
“and,” it probably means “or,” since 
in a case of blindness it would be 
impossible to complete training in 
the use of artificial members or 
appliances. Furthermore, it is 
difficult to conceive that the 
legislature ever contemplated as a 
practical matter that an employee 
who had _ suffered one of the 
enumerated injuries would be able 
not only to begin, but also complete 
the training through the use of 
artificial members or appliances 
and training or education under a 
rehabilitation program within six 
months of the injury. 

Taken literally, if completing the 


rehabilitation program was a 
prerequisite to the increased 
benefit within the six-month 


period, then even the employee 
who began the rehabilitation 
program within six months of the 
injury would not be entitled to the 
increased benefit and the 
entitlement to the increased benefit 
to be paid retroactively would not 
be triggered until the rehabilitation 
program was completed within six 
months of the injury. 

The majority of the court 
concluded “...that the statute was 
inartfully drawn, but we, if 
possible, must construe it soit 
makes sense.” 

The majority of the court 
adopted the claimant’s contention 
that the catastrophic loss provision 
applied to an employee who had 
suffered one of the enumerated 
injuries: “This increased compen- 
sation rate is restricted to a 
maximum period of six months or 
until the employee has completed 
rehabilitative training, whichever 
occurs first.” 

The majority concluded: “We 
reject the construction that this 
provision conditions absolutely the 
award of the increased compen- 
sation rate on the entry into the 
training program irrespective of its 
medical feasibility.” 

However, the court also required 
that, if it is medically feasible, the 
employee exert a good faith effort 
to complete his rehabilitative 
training. Obviously, there is nothing 
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particularly new about that concept 
since F.S. §440.49(2) imposes the 
obligation upon the injured worker 
to undertake a suitable rehabili- 
tation program anyway. Since that 
section does not mention either the 
ordinary rate or the catastrophic 
loss rate, it could be fairly assumed 
that the sanctions contained in that 
section would apply to either rate. 
The question Gardner does not 


dispose of is the question some have 
posed as to when the six-month 
period begins when the accident 
caused one of the enumerated 
injuries but the enumerated injury 
did not take place on the date of the 
industrial accident, as for example, 
the case where a _ surgical 
amputation is done later. It should 
be noted that the statute refers to six 
months from the date of the injury 


not six months from the date of the 
accident. It could therefore be 
concluded that in the case of 
surgical amputation, etc., the six- 
month period begins from the date 
of the surgery which caused the 
enumerated injury, not the date of 
the industrial accident. 


It will be interesting to follow the 
evolving law in that field. Oo 


By Michael J. Keane 


If you take all the experience and judgment 
of men over fifty out of the world, there 
wouldn't be enough left to run it. 

— Henry Ford 

The Age Discrimination in 
Employment Act of 1967 (ADEA),! 
designed to eradicate arbitrary age- 
based discrimination and _ to 
promote the employment of older 
persons, has recently undergone a 
major facelift. Intended to bolster 
the 1967 Act, the ADEA 
amendments of 1978,? effective in 
part on January 1, 1979, will have 
the threefold effect of extending 
the upper age limit of the protected 
class from age 65 to 70; prohibiting 
compulsory retirements; and 
streamlining some _ aspects of 
ADEA procedure. 

The ADEA, a rather unique, 
hybrid piece of antidiscrimination 
legislation, regulates employers 
engaged in an industry affecting 
commerce and having 20 or more 
employees, employment agencies, 
and labor unions.’ Patterned after 
Title VII of the Civil Rights Act of 
1964 in some respects, the ADEA 
also incorporates several sections of 
the Fair Labor Standards Act 
(FLSA). Substantively, the ADEA 
broadly prohibits age discri- 
mination in all phases of 
employment,‘ adopting the same 
operative language as Title VII 
which bans discrimination in the 
workplace based on race, color, 
religion, sex, or national origin.> 
Procedurally and remedially, 
though, the ADEA falls under the 
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The Age Discrimination in Employment Act 
Amendments of 1978: Expanded Coverage 
For The Aging Worker 


aegis of the FLSA and is 
administered by the Secretary of 
Labor.® At times, not surprisingly, 
the interplay of Title VII policies 
and FLSA procedures has made 
implementation of the ADEA 
difficult.7; Despite short- 
comings the Act might have, it 
remains the most significant vehicle 
for protecting the rights of the 
worker between ages 40 and, now 
70. This article will briefly outline 
the ADEA Amendments of 1978 
and consider the impact of the 
changes on existing age 
discrimination in employment 
practice. 


Increased Age Limit 


In 1967, little hard data 
concerning the role of the elderly 
worker in the marketplace was 
available. Thus, the draftsmen of 
the ADEA, following the lead of the 
Social Security Act of 1935,5 
established age 65 as the upper limit 
on the protected class. Even then, 
however, 65 was recognized as an 
arbitrary choice. Senator Young 
pointed out that it probably 
originated as a line of demarcation 
in Germany's model old age 
insurance law of 1887 - a time when 
the average life expectancy was 
approximately 35 years. In the face 
of increasing proof that age by itself 
is a poor indicator of ability to 
perform on the job, Congress has 
now increased ADEA coverage to 
age 70.'° Because 70 may prove to 


lobor law 


be no less an arbitrary choice than 
65 was, the 1978 amendments 
charge the Secretary of Labor with 
the duty to study the effects of the 
increase and the feasibility of 
uncapping the ADEA altogether." 
The Secretary’s study is to be 
completed within three years. 

The legislative history of the 
Amendments reflects two 
important issues raised by the 
enlarged coverage of the ADEA. 
The first is whether the federal age 
limits will preempt differing state 
age discrimination laws; the second 
is whether raising the age to 70 
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will conflict with the Employee 
Retirement Income Security Act of 
1974 (ERISA).!? 

Currently, 41 states, the District 

of Columbia, and Puerto Rico have 
enacted local laws governing age- 
based discrimination. Although 
several states have adopted the 
preamendment federal age limits," 
others have specifically set 
different bounds,'4 and a third 
group of states, including Florida,'® 
have opted for open-ended 
statutes.'® The amendments do not 
expressly consider the question of 
federal supremacy, but congress- 
ional comment is instructive. The 
Senate Committee Report on the 
1978 amendments restates 
Congress’ original intent in 1967 to 
“preserve and encourage state 
legislation.”!7 Section 14(a) of the 
ADEA provides: 
Nothing in this Act shall affect the 
jurisdiction of any agency of any State 
performing like functions with regard to 
discriminatory employment practices on 
account of age except that upon 
commencement of action under this Act 
such action shall supersede any State 
action.!* 


This seemingly clear language 
coupled with the latest expression 
of congressional intent should 
deliver a clear message to the 
courts—the states are free to 
exercise the police power to the 
fullest in the area of age 
discrimination in employment.!® 
The one federal court to consider 
the preemption issue reached the 
same conclusion. In Simpson v. 
Alaska State Commission — for 
Human Rights,2° Alaska’s open- 
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ended ageism statute withstood a 
federal supremacy challenge and 
was stated to “absolutely prohibit 
discrimination based on age.”2! 
When Florida’s equally expansive 
age discrimination — prohibition, 
found in the newly effective 
Florida Human Rights Act of 1977, 
reaches the courts, it, too, should 
apply to persons of all ages.?? 

The 1978 amendments, likewise, 
do not specifically interpret the 
relationship between the expanded 
ADEA and ERISA. Industrial 
concerns are that a_ similar 
expansion of ERISA would result in 
exhorbitant increases in the cost of 
employment benefit plans. If 
congressional statements on_ this 
issue are reliable indicia of the 
effect of the amendments on 
ERISA, management’s fears are 
unfounded. In a letter to the Senate 
Committee on Human Resources, 
the Department of Labor opined 
that the increased age limit of 
ADEA will not in any way interfere 
with ERISA.’ The amendments are 
not intended to: 

l. change the definition of 
“normal retirement age” under 
ERISA;4 

2. require the employer to 
accrue benefits on behalf of an 
employee for years of service 
beyond the normal retirement age; 

3. require adjustment of the size 
of periodic payments at the time of 
actual retirement for an employee 
who works beyond the normal 
retirement age; 

4. prevent retirement plans 
from conditioning payment of 
benefits on actual retirement; or 

5. increase funding costs for 

private pension plans. 
Further legislative discussion 
indicates that ERISA will preempt 
state age discrimination in 
employment laws to the extent that 
state laws prescribe rules relating to 
employee benefit plans under §4(a) 
of ERISA.26 


Mandatory Retirement 


Perhaps the most significant 
change in the ADEA is the ban on 
the heavily criticized practice of 
forced retirement.2’ As originally 
enacted §4(f)(2) of the act read: 


It shall not be unlawful for an employer, 
employment agency, or labor organization 
to... 


(2) observe the terms of a bona fide seniority 
system or any bona fide employee benefit 


plan such as a retirement, pension or 
insurance plan, which is not a subterfuge to 
evade the purposes of this Act, except that no 
such employee benefit plan shall excuse the 
failure to hire any individual. 


Although the ADEA prohibits 
discharge based solely on age,” 
federal courts split on the meaning 
of $4(f)(2). The Fourth Circuit held 
that mandatory retirement 
pursuant to a collective bargaining 
agreement or a pension plan was 
tantamount to a discharge and thus 
impermissible.2® Two other 
circuits, however, sanctioned 
forced retirement under pension 
plans.*° In United Air Lines, Inc. v. 
McMann,"! the Supreme Court, 
reversing the Fourth Circuit, 
reasoned that a bona fide pension 
plan adopted prior to the effective 
date of the ADEA simply could not 
be a_ subterfuge to evade its 
purposes. Congress, plainly 
disfavoring the McMann 
construction of the ADEA, added 
the following language to §4(f) (2): 
..and no such seniority system or employee 
benefit plan shall require or permit the 
involuntary retirement of any individual 
specified by Section 12(a) of this Act 
because of the age of such individual.*? 
The intent of this change is to 
prevent forced retirement, and to 
encourage employers to hire older 
persons without having to provide 
equal benefits under employee 
benefit plans.*> Congress was 
careful, however, to retain the 
prerogative of employers to 
discharge employees who are 
unable to perform their tasks 
adequately .*4 

The prohibition of compulsory 
retirement is already in effect, but 
because the effective date of the 
age increase is January 1, 1979, 
employees over the age of 65 may 
continue to be mandatorily retired 
until that date. As discussed 
previously, the amendments will 
not interfere with ERISA, though 
many employers will be required to 
alter benefit plans which are 
contingent on involuntary 
retirement before age 70. If 
seniority systems or benefit plans 
were part of a collective bargaining 
agreement on September 1, 1977, 
they need not comply with the 
amendments until January 1, 1980, 
or until expiration of the contract, 
whichever is earlier.*® 

The Florida Legislature, this past 
session, adopted an amendment to 
the Human Rights Act of 1977 to 
conform its involuntary retirement 
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provision with the federal 
amendments of 1978.37 

Prior to the amendments, most 
federal employees were forced into 
retirement at age 70. The 
compulsory retirement provision 
under the Civil Service 
Commission Act has been deleted 
by amendments as of September 
30, 1978,3* thus leading the trend 
toward a complete ban of forced 
retirements at any age. 


Opponents of a _ blanket 
prohibition of compulsory 
retirement were successful in 
securing the adoption of two 
exemptions from coverage. 
Testimony, indicating that the 
number of new faculty positions 
will be determined largely by the 
number of retirements in an 
increasingly tight job market, 
persuaded Congress to exempt 
colleges and universities from the 
amendments.?® Educational 
institutions will be permitted to 
continue forcing retirements of 
tenured faculty at age 65 until 
January 1, 1982.4° 


The second exemption extends to 
employers of bona fide executives 
or high policy making employees.*! 
To be excluded from the protection 
of ihe amendments, the employee 
must have held the position for two 
years prior to retirement, and be 
immediately entitled to nonfor- 
feitable annual retirement benefits 
of at least $27,000.42 Intended to 
keep promotional channels open 
for younger workers, this 
exemption presents significant 
definitional questions. “Bona fide 
executives” are intended to be high 
level managerial employees having 
significant authority;* “high policy 
making employees” are intended to 
be employees whose duties are 
primarily intellectual such as 
scientists or economists.44 The 
Secretary of Labor is expected to 
assist in further defining these terms 
through opinion letters and 
guidelines. 


Procedure 


Procedure under the ADEA has 
been unnecessarily complex,‘ 
sometimes causing harsh results 
which were unanticipated in 1967.4 
The 1978 amendments change 


ADEA procedure in three ways. 
First, the formerly required “notice 
of intent to sue” becomes a “charge” 
which must be filed with the 
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Secretary of Labor, but is not a 
jurisdictional prerequisite. Second, 
§7(c) is amended to toll the statute 
of limitations during the pendency 
of conciliation efforts by the 
Secretary. Third, jury trial is now 
available to decide all issues of fact 
in private ADEA actions. 

e The Notice Requirement. 
Timing and filing requirements 
under federal antidiscrimination 
laws are complicated, and the 
ADEA is no exception. The Act 
now requires filing of a charge with 
the Secretary within 180 days of the 
allegedly unlawful act.” If the act 
occurs in a state having a law 
proscribing age discrimination and 
the claimant chooses to proceed 
there first, the charge must be filed 
within 300 days or within 30 days of 
a notice of termination of state 
proceedings, whichever is earlier.** 
These timing requirements are no 
different than under the original 
ADEA, nor is the basic purpose, 
which is to allow the Department to 
notify possible defendants, and 
begin the informal conciliation 
process.*® The significance of the 
change is that the filing of a charge 
is no longer a jurisdictional 
prerequisite, meaning that time 
limits may be equitably modified 
and failure to file will not 
automatically preclude main- 
tenance of a private action.*® This 
amendment should eliminate the 
struggle to determine when the 
alleged act occurred and curb the 
formalistic approach to the content 
of the notice taken by some 
courts.>! 


e Statute of Limitations. The 
statute of limitations in ADEA cases 
is two years, or in the case of willful 
violations, three years.*? To assure 
that age discrimination claims are 
decided on the merits, Congress has 
added a provision which tolls the 
limitations period for up to one year 
while conciliation efforts are 
ongoing.*? The Senate report states 
conciliation should not be viewed 
rigidly as a condition precedent to a 
lawsuit.54 Rather, federal courts, 
as in Brennan v. Ace Hardware 
Corp.,> should equitably stay 
lawsuits until conciliation efforts 
are completed. This approach will 
prevent those who discriminate 
under the ADEA from escaping 
liability through delay tactics. 


e Jury Trial. In Lorillard v. 
Pons,>* the Supreme Court recently 


determined that a jury trial was 
available under the ADEA in a 
private action for lost wages. Mr. 
Justice Marshall, writing for a 
unanimous Court, reasoned that 
trial by jury under the FLSA had 
long been available in similar 
actions. By incorporating the FLSA 
remedies in the ADEA, it followed 
that Congress also intended to 
incorporate the right to jury trial. 
The Court did not, however, reach 
the jury trial issue when liquidated 
damages are sought. 

The 1978 amendments expand 
the Lorillard decision by permitting 
a trial by jury of all factual issues in 
private ADEA actions for “amounts 
owing.”>? The term “amounts 
owing” includes not only actual 
economic loss such as back wages 
or lost benefits, but also includes 
liquidated damages which are 
compensatory in nature. Punitive 
damages, however, are not 
available under the ADEA.** 


e Deferral to State Agencies. 
One procedural question which 
was not settled by a clarifying 
amendment, but may have been 
resolved by congressional 
comment is whether deferral to 
state agencies having age 
discrimination jurisdiction is 
required.*® Section 14(b) of the 
ADEA provides that if the unlawful 
act occurs in a state with an 
applicable law and an agency 
empowered to enforce it, then no 
federal suit may be commenced 
until 60 days have passed after the 
commencement of state pro- 
ceedings.® Federal courts applying 
this provision have produced 
differing results. One line of 
decisions requires deferral to the 
states in every instance before the 
federal suit will be entertained.*! 
Other courts treat the provision as 
optional.® Thus, if the complainant 
does seek relief at the state level, he 
must give the state a minimum time 
in which to obtain relief before 
seeking a federal forum. This is the 
interpretation Congress intends— 
the choice is for the individual to 
proceed either under state law, 
federal law, or both.* 


Conclusion 

The ADEA amendments of 1978 
reflect a shifting societal concept of 
the role of the elderly. The 
increased age limits and restrictions 
on mandatory retirement extend a 
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precious freedom of choice to 
many who either do not wish to 
retire or can not afford to do so. For 
many employers this legislation will 
force a reevaluation of manage- 
ment policies. No longer will an 
employer be likely to tolerate the 
subpar performance of an elderly 
worker while awaiting an 
automatic retirement date. Rather, 
management must develop 
objective performance criteria to 
avoid running afoul of the 
expanded ADEA, especially with a 
complete uncapping of the Act a 
future possibility. 

For the ADEA practitioner, the 
amendments clarify some 
previously troublesome procedural 
matters, to the benefit of 
management and labor clients 


alike. oO 
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By Frank B. Metcalf 


The purpose of this article is to 
explore the relationship between 
the marital deduction under 
federal estate tax law and the 
Florida homestead. Specifically, 
the discussion will focus on marital 
bequest clauses which are tied to a 
definition of the gross estate for 
federal estate tax purposes and an 
owner's right to devise homestead 
property to his surviving spouse. Of 
chief concern will be situations 
where the owner dies leaving a 
surviving spouse and lineal 
descendants, but no surviving 
minor children. 


Basic Concepts 


The problem discussed arises 
because the homestead occupies a 
unique position in Florida probate 
and constitutional law. The 
problem may best be defined by 
discussing those factual circum- 
stances in which it does not arise. 
The question is not present when 
the homestead is held as tenants by 
the entirety because the surviving 
spouse, by virtue of the 
survivorship aspect, owns the 
property in fee upon the spouse’s 
death.' If there are no_ lineal 
descendants, there is no problem 
because the property can be 
devised only to the surviving 
spouse.’ In such a situation, if the 
property is not devised to the 
surviving spouse as provided by 
law, the spouse inherits it as next of 
kin.’ Further, if the decedent is 
survived by minor children, the 
property simply cannot be 
devised.‘ 

The rules that govern the devise 
of homestead property where the 
decedent is survived by a spouse 
and lineal descendants (but no 
minor children) are not complex. 
First, the owner may devise the 
homestead to his surviving spouse.> 
If not devised to the surviving 
spouse, the spouse shall take a life 
estate with a vested remainder to 
the lineal descendants.® 

The relevant provisions of the 
Internal Revenue Code of 1954 are 
equally straightforward. Although 
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Homestead and the Marital Bequest 


the owner’s right to dispose of the 
homestead is quite circumscribed, 
he nevertheless retains the full use 
and enjoyment of the property 
during his life. As such, the 
homestead is part of the owner’s 
gross estate for federal estate tax 
purposes.” If the owner-decedent 
wills the property to his spouse in 
fee, the bequest will qualify for the 
marital deduction. However, if the 
spouse only receives a life estate, 
the homestead will not qualify for 
the marital deduction because the 
spouse’s interest is terminable. 


Specific Situations 


In considering the relationship 
between homestead law and the 
marital deduction, the following 
example will be used. D, a resident 
of Florida, dies testate on 
December 31, 1977. The homestead 
consists of 160 acres and it is held in 
D’s name alone. He is survived by a 
wife, W, and two adult children, X 
and Y. D’s will utilizes the marital 
deduction and leaves a residuary 
trust to support W for life with the 
remainder outright to his son, Y. X, 
the family black sheep, receives 
nothing. The nature and extent of 
the assets and the type of marital 
deduction bequest utilized will be 
varied as set forth below. Further, 
all administrative expenses, 
attorney’s fees, etc., will be ignored. 

Example 1: The fair market value 
for federal estate tax purposes of 
the decedent's probated estate is 
$400,000. The homestead’s fair 
market value is $100,000, for a total 
gross estate for federal estate tax 
purposes of $500,000. The will 
utilizes a pecuniary formula marital 
deduction bequest. 

If the homestead is used to fund 
the marital deduction bequest (the 
problem of selection will be 
discussed later), the apparent aim 
of D will be satisfied and this result 
is consistent with Florida law. See 
Estate of Francis R. Murphy, 340 
So.2d 107 (Fla. 1976). In this case, 
the Supreme Court held that a 
residuary clause was sufficient to 
homestead property. 


pass 


tox low notes 


Consequently, a marital deduction 
bequest should pass title to the wife. 
As such, in Example 1, W receives 
$2=0,000 under the marital bequest, 
consisting of the $100,000 
homestead and $150,000 of other 
property. The balance of D’s estate 
goes into the residuary trust. 
Example 2: Assume that D’s 
probate assets total $175,000, and 
that he has life insurance of $225,000 
and a $100,000 homestead. The life 
insurance is payable to D’s wife, is 
includible in D’s gross estate, and 
qualifies for the marital deduction. 
The total gross estate for federal 
estate tax purposes is $500,000. 
Assume also that the will utilizes a 
pecuniary formula marital 
deduction bequest. The wife is only 
entitled to $25,000 of value from the 
probated estate (having received 
$225,000 of life insurance). The 


homestead, however, is worth 
$100,000. At least two _ inter- 
pretations are possible. 

First, the marital deduction 


bequest in the will could be viewed 
as effective to dispose of $25,000 of 
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value of the homestead to the wife 
in fee, pursuant to the Murphy 
decision, with the remaining 
$75,000 to be disposed of as follows: 
Life estate to the wife and 
remainder to X and Y. (See FS. 
§732.401(1) (1977)). Under this 
interpretation, the residuary trust is 
reduced by $75,000 and the black 
sheep, X, is included, all contrary to 
D’s wishes. 

Secondly, a determination could 
be made that partial disposition of 
the homestead is completely 
ineffective; that is, the entire 
homestead must be disposed of to 
the wife as provided by the 
statutory scheme, and any 
attempted variation is completely 
ineffective. Under this inter- 
pretation, the wife takes a life estate 
in the homestead, and a vested 
remainder passes to X and Y, all 
pursuant to F.S. §732.401(1). Now, 
of course, the disposition of the 
homestead does not qualify for the 
marital deduction because the 
wife’s life interest violates the 
terminable interest rule. As such, 
the wife’s interest in the marital 
bequest must be satisfied from 
other probate assets. The 
disposition of the assets would be as 
follows: 


Life Insurance to W $225,000 
W’s probate bequest $25,000 
Total to W under 

marital bequest $250,000 


As to the remaining assets, W takes a 
life estate with a vested interest to X 
and Y in the $100,000 homestead 
and the residuary trust would have 
$150,000 of probate assets. This 
interpretation is consistent with 
Morgan v. Bailey, 105 So. 143 (Fla. 
1925) which holds that an attempt 
to dispose of a homestead contrary 
to the statutory scheme is void. Of 
course, this case does predate the 
present constitutional provisions. 
This raises the question: Does the 
right to dispose of all the homestead 
to the spouse include the right to 
dispose part of the homestead to the 
spouse? 


Example 3: The assets are owned 
and valued as set forth in Example 
1. In this instance, however, assume 
that D’s will utilized a fractional 
share marital bequest, which 
required that the marital bequest be 
funded by a fractional share of all 
assets qualifying for the marital 
deduction and passing under the 
will. If the second interpretation 


discussed under Example 2 above is 
adopted, then none of the 
homestead will pass under the will. 
This is true even though the marital 
bequest here would not be 
overfunded as it was in Example 2. 
Example 4: The assets are owned 
and valued as set forth in Example 
1. In this example, however, the 
marital deduction includes a 
condition of survivorship such as 
the following: “If my wife survives 
me for a period of six months, I 
give, devise and bequeath....” 


First, the requirement that the 
wife survive the husband for six 
months is obviously void insofar as 
it relates to homestead. The 
statutory scheme gives D no right to 
require W to survive him for any 
period. If she survives him, he can 
only devise the property to her. 
Hence, a clause which conditions 
her right to the property on 
surviving him is ineffective. If D has 
not disposed of his property as 
permitted by law, then W receives a 
life estate and the remainder passes 
to D’s lineal descendants. This 
conclusion is reinforced by FS. 
§732.514, which provides that the 
death of the testator is the event 
which vests the rights of the 
devisees, unless the testator in his 
will has provided that some other 
event must happen before a devise 
shall vest. As such, the condition of 
survivorship for six months is 
clearly an impermissible 
requirement. 

In spite of the foregoing, in the 
Estate of Frances R. Murphy, 
supra, and the Estate of James 
McCartney, 299 So.2d 5 (Fla. 1974), 
the spouse’s right to the homestead 
in question was conditioned upon 
her surviving her husband 90 days 
and 30 days, respectively. In neither 
case were the above problems 
discussed and the devise to each 
wife was held valid. 


Final Thoughts 


In funding the marital bequest in 
Example 1, does the personal 
representative have the option not 
to select the homestead? The 
language used in granting the 
personal representative the 
authority to select is normally 
structured solely in terms of 
assuring the estate the maximum 
marital deduction and circum- 
venting those problems connected 
with assets that do not qualify for 
the marital deduction. However, 


not to select the homestead in our 
first example would frustrate the 
testator’s intention to omit his black 
sheep son, X. Further, not selecting 
the homestead would result in 
passing property outside the will, 
when the testator clearly intended 
to dispose of all his property under 
the will.!° 

The foregoing suggests several 
problems to the tax practitioner. 
Aside from any question of 
frustrating the testator’s intention 
under his will (depending upon the 
interpretation adopted by the 
courts of the problems described 
herein), there is a real risk that the 
marital bequest might be 
underfunded. Further, the personal 
representative might be faced with 
the following contradiction: (1) the 
marital bequest is absolved by the 
will from paying any taxes, 
expenses, etc.; (2) the homestead is 
exempt by law from paying debts 
and expenses; and (3) the residuary 
is insufficient to pay all the debts 
and taxes. I leave the resolution of 
that problem to the reader's 
imagination. 


Possible Solutions 


To avoid the problem described 
above, the will could dispose of the 
homestead by specific bequest to 
the surviving spouse. To reiterate, 
this is only possible when there are 
no minor children. Further, 
Murphy and McCartney to the 
contrary notwithstanding, the 
devise to the spouse should not be 


contingent upon a_= survival 
requirement. Of course, an 
alternative selection is for the 


homestead to be held as tenants by 
the entirety. In those rare instances 
in which it seems necessary to 
utilize the homestead as part of the 
residuary arrangement, the spouses 
might convey the property to a 
revocable trust. In all events, it 
seems safe to say the poblems 
discussed here cannot be ignored. 


Oo 
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Forfeitures 


By Barry Krischer 


In the past months, the law 
enforcement community has been 
effective in seizing larger and larger 
caches of marijuana and other 
dangerous drugs. As a result, those 
vessels, vehicles and aircraft being 
used to transport and smuggle these 
drugs are being seized at the same 
time, resulting in more and more 
requests for forfeiture proceedings 
against these vessels, vehicles and 
aircraft. As is always the case when 
law enforcement becomes 
effective in a particular area, the 
pocketbook of the offender is hurt, 
and a case will be argued all the way 
through the court system in an 
effort to blunt the effect law 
enforcement is having on_ his 
particular criminal operation. So it 
is not too surprising to find the 
Florida Supreme Court reviewing 
the forfeiture statute in an 
extremely recent and vital case. 
Fortunately, the decision is not 
totally anti-law enforcement; 
however, it does place some 
restrictions on those situations in 
which forfeiture proceedings will 
be entertained by the courts. It is in 
that context that this article reviews 
this new decision of the Florida 
Supreme Court, and the law of 
forfeitures in general. 

The statute in question is the 
“Florida Uniform Contraband 
Transportation Act”, F.S. §§943.41- 
943.44. Section 943.41 outlines what 
contraband articles will subject the 
vessel, vehicle or aircraft being 
utilized to forfeiture. 

These articles are: 

(1) Controlled substances, i.e., 
drugs as defined in F.S. Chapter 893 

(2) Gambling paraphernalia 

(3) Violations of the beverage 
or tobacco laws of this state 

(4) Untaxed motor fuel 

As will be noted, illegal aliens are 
not covered by statute, so those 
vessels apprehended bringing in 
illegal aliens are not subject to 
forfeiture under this statute. 

Section 943.42 outlines the 
unlawful conduct, “to transport, 
carry, or convey ...,” “to conceal or 
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possess. .. ,” or to use any vessel, 
vehicle or aircraft “to facilitate the 
transportation, carriage, convey- 
ance, concealment, receipt, 
possession, purchase, sale, barter, 
exchange, or giving away of any 
contraband article.” 

Section 943.43 deals with the 
forfeiture itself: 

Any vessel, motor vehicle, or aircraft 
which has been or is being used in violation 
of any provision of §943.42 or in, upon, or by 
means of which, any violation of said section 
has taken or is taking place shall be seized 
and may be forfeited. . .” “. .. No vessel, motor 
vehicle or aircraft shall be forfeited under 
the provisions of §§943.41 - 943.44 unless the 
owner or person legally in charge of such 
vessel, motor vehicle, or aircraft was at the 


time of the alleged illegal act a consenting 
party thereto. . . 


The last portion of $943.43 will be 
discussed, and therefore quoted, at 
the end of this article. 

A literal reading of this statute 
would indicate that any vehicle in 
which any violation of the drug 
laws has taken place may be seized 
and forfeited to the state, and that is 
exactly how the court ruled in 
Grimm v. State, 305 So.2d 252 (Fla. 
Ist D.C.A. 1974). A police officer 
smelled the odor of marijuana 
emanating from a 1974 Fiat, an 
arrest was made, and 13 grams of 
Marijuana recovered from one 
passenger, and one gram in the 
ashtray. The $4,000 vehicle was 
forfeited. The District Court of 
Appeal upheld the forfeiture by 
reasoning, “The statutory language 
is clear and the record sustains the 
lower court’s judgement that the 
public policy established by the 
legislature has been violated and 
the sanction designated by that 
body must perforce be invoked.” 

That decision rendered in 1974 
has now been overturned by the 
Florida Supreme Court in_ its 
opinion of March 2, 1978, in the case 
of Griffis v. State, 356 So. 2d 297. In 
that case, pursuant to a search of the 
defendant’s 1973 Dodge pickup 
truck, a small quantity of marijuana 
and cocaine was recovered. The 
state instituted proceedings for 


criminal low 


forfeiture of the truck, “alleging 
that the vehicle had been used by 
the appellant [defendant] for the 
purpose of transporting cannibis 
and cocaine. . .” The trial court 
granted the forfeiture. The Florida 
Supreme Court in its review of the 
forfeiture, began by reviewing the 
legislative intent. 


Although a literal reading of the language 
contained in Section 943.42, Florida Statutes 
(1975), would support the trial court's 
finding that the statute does not require that 
a vehicle be used in an illegal “operation,” 
this literal reading must give way to the 
legislative intent in enacting the statute 
which is plainly to the contrary. . . . 


The legislative intent in enacting Ch. 73-331 
§12, Laws of Florida, contained in the 
introductory language to the act, was inter 
alia, to achieve “uniformity between the 
laws of Florida and the laws of the United 
States” which was “necessary and desirable 
for effective drug abuse prevention and 
control”... The express intent of the 
Legislature was that the Florida forfeiture 
statute be in uniformity with its federal 
counterpart. 


Forty-nine U.S.C. §781, §782, are the cur- 
rent federal forfeiture counterparts of the 
“Florida Uniform Contraband Transpor- 
tation Act.” The “Florida Uniform 
Contraband Transportation Act” is 
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substantially identical to 49 U.S.C. §781, 
§782... The intent of Congress in its 1950 
amendment of 49 U.S.C. §781, §782, was to 
authorize forfeiture only when the vehicle 
was engaged in drug trafficking. The 
congressional committee report that 
accompanied the amendment leaves no 
doubt that the congressional intent was not 
to permit forfeiture for mere possession of a 
controlled substance but to authorize 
forfeiture of those vehicles used in 
trafficking drugs in violation of the Internal 
Revenue laws.... 


We must conclude that the Legislature’s 
purpose in enacting Ch. 73-331 §12, Laws of 
Florida, was directed at preventing the 
transportation of a controlled substance for 
distribution by authorizing forfeiture of 
vehicles engaged in such activity. We must 
also conclude that it was not the legislative 
intent in enacting Ch. 73-331 §12, Laws of 
Florida, to authorize vehicle forfeiture as an 
instrument to punish citizens for mere 
possession of controlled substances in a 
vehicle. Although this construction may 
conflict with a literal reading of Sections 
943.41 through 943.44, Florida Statutes 
(1975), an interpretation allowing forfeiture 
for mere possession of a_ controlled 
substance while in a vehicle does violence to 
the expressed intent of the legislature. 

Accordingly, we hold that vehicle 
forfeiture pursuant to Sections 943.41 
through 943.44, Florida Statutes (1975), is 
permitted only upon a showing of a nexus 
between the illegal drugs found in the car 
and furtherance of an illegal drug 
“operation.” The trial court’s judgment of 
forfeiture which found that “there is no 
requirement in the statute that the vehicle be 
used in an illegal drug operation is hereby 
reversed.” 


This decision has already been 
used by the Second District Court 
of Appeals in Nichols v. State, 356 
So.2d 933 (Fla. 2d D.C.A. 1978). 
The facts involved in that case were 
that a confidential informant 
informed two deputies that Nichols 
was carrying marijuana in his 
vehicle. Nichols was stopped and a 
small quantity of marijuana was 
found in his 1970 Ford van. The 
state succeeded at the forfeiture 
hearing, but on appeal did not fare 
as well. Arguing the literal reading 
of the statute, the state failed to 
convince the appellate court, which 
ruled: 

The teaching of the Supreme Court of 
Florida in a very recent opinion, however, 
demonstrates that such an approach is 
superficial. . . . the evidence before the trial 
court did not reveal any nexus between the 
controlled substance found in the van and 
any illegal drug operation, this appeal is 
directly controlled by the Supreme Court’s 
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opinion in Griffis v. State, supra. 
Accordingly, the order of the trial court must 
be and is hereby vacated. 

While it might seem so, this 
interpretation of the forfeiture 
statute is not a new notion. In 1976, 
the Third District Court of Appeal 
in the case of 69 Chevrolet Camero, 
334 So.2d 82, ruled, “forfeitures are 
not favored in law ‘or equity... . 
Further, as forfeiture statutes are 
intended to apply to those 
individuals who are significantly 
involved in a criminal enterprise, 
$945.43, Fla. Stat., F.S.A., 
authorizing forfeitures, is 
discretionary and not mandatory.” 
This view was expressed by the 
Third District Court of Appeal in 
1975 as dicta in the case of In re 1972 
Porsche 2 Dr., 1974 Florida license 
tag 1D91780, 307 So.2d 451. 


We are inclined to agree with the 
appellee’s [defendant’s] second point that 
forfeiture of an automobile is a drastic 
remedy in the absence of a nexus between 
the illegal drugs found in the car and the 
furtherance of an illegal drug ‘operation, 
even though a strict reading of the language 
contained in section 893.12(2) would seem to 
permit a forfeiture for “any violation of this 
chapter.” 


This decision also raised another 
issue, that is, whether a vehicle can 
be subjected to forfeiture when the 
contraband recovered from said 
vehicle was the result of an illegal 
search and seizure. In that regard, 
the court held that a “forfeiture 
proceeding such as this one is quasi- 
criminal in nature and is thus 
protected by the exclusionary rule 
under the Fourth Amendment to 
the United States Constitution,” In 
re 1972 Porsche, supra. This view 
was first expressed by the U. S. 
Supreme Court in One _ 1958 
Plymouth Sedan v. Commonwealth 
of Pennsylvania, 85 S.Ct. 1246 
(1965), wherein the Court stated, 
“. . . a forfeiture proceeding is 
quasi-criminal in character. Its 
object, like that of a criminal 
proceeding, is to penalize for the 
commission of an offense against 
the law.” 

In the past, Florida has 
considered forfeiture proceedings 
civil in nature, State v. Dubose, 11 
So.2d 477 (Fla. 1943). See also 
Knight v. State, 336 So.2d 385 (Fla. 
lst D.C.A. 1976). The conclusion to 
be drawn from these and other 
cases (One Lot Emerald Cut Stones 
and One Ring v. U.S., 409 U.S. 232, 
(1972)) is that, while forfeiture 


proceedings are considered 
criminal in nature for purposes of 
the exclusionary rule, they are 
otherwise generally to be treated as 
civil actions. 

The above mentioned cases, 
especially Knight v. State, raise a 
second interesting question: What 
effect does an acquittal in the 
criminal proceedings have on the 
forfeiture proceeding? The reverse 
situation also presents a quandary: 
Must the forfeiture proceeding wait 
while the owner appeals 
conviction? 

To answer these questions, the 
Knight case looks to Dubose for the 
proposition that forfeitures are civil 
in nature. This doctrine led the 
Florida Supreme Court to hold in 
Dubose that “It is our conclusion 
that the lower court erred in 
admitting into evidence in the civil 
proceedings seeking a forfeiture of 
the 1937 Ford car, the record of 
acquittal entered in the [trial 
court]. . . and entering the order 
dismissing the sworn petition 
seeking a forfeiture of the 1937 
Ford car.” Going one step further, 
the court in the Knight case held: 

It is clear that forfeiture proceedings 
pursuant to F.S. 943.44, are civil in nature. 
The Debose case is therefore controlling. A 
fortiori, if the record and judgement in the 
criminal action are not admissible in the civil 
forfeiture proceeding, neither conviction 
nor acquittal in the criminal action can have 
any effect on the forfeiture proceeding. 

One more aspect of forfeitures 
needs some discussion here. The 
last portion of F.S. §943.43 reads as 
follows: 


No vessel, motor vehicle, or aircraft shall 
be forfeited under the provisions of §§943.41 
- 943.44 by reason of any act or omission 
established by the owner thereof to have 
been committed or omitted by any person 
other than such owner while such vessel, 
motor vehicle, or aircraft was unlawfully in 
the possession of a person who acquired 
possession thereof in violation of the 
criminal laws of this state or any political 
subdivision thereof, any other state, or the 
United States. 


Chief Judge Fulton construed the 
federal counterpart to the Florida 
forfeiture statute copied above in 
the case of United States v. One 
1950 Burger Yacht, 395 F. Supp. 802 
(S.D. Fla. 1975), wherein he stated: 

Title 49 U.S.C. §782 clearly provides that a 
vessel used in violation of 49 U.S.C. §781 
shall be forfeited unless the owner 
establishes that the act constituting the 
violation was committed by a person other 


than the owner who acquired possession of 
the vessel in violation of the criminal laws of 
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the United States. Once probable cause for 
the institution of libel has been shown, the 
claimant bears the burden of proof of 
showing that the violation was committed 
while the vessel was unlawfully in the 
possession of one who acquired possession in 
violation of criminal law. . While 
Henderson has denied all guilt, it is clear that 
under the laws the innocence of the owner is 
not a defense to a forfeiture action. 


This notion that the innocence of 
the owner is no defense to a 


forfeiture proceeding can be found 
in a decision rendered by the 
United States Supreme Court in 
Calero-Toledo v. Pearson Yacht 
Leasing Co., 94 S. Ct. 2080 (1974). 
The court found: 

Despite this proliferation of forfeiture 
enactments, the innocence of the owner of 
the property subject to forfeiture has almost 
uniformly been rejected.as a defense. 

Forfeitures of conveyances that have been 


used — and may be used again — in violation 
of the narcotics laws fosters the purposes 
served by the underlying criminal statutes, 
both by preventing further illicit use of the 
conveyance and by imposing an economic 
penalty, thereby rendering illegal behavior 
unprofitable. . . . To the extent that such 
forfeiture provisions are applied to lessors, 
bailors, or secured creditors who are 
innocent of any wrongdoing, confiscation 
may have the desirable effect of inducing 
them to exercise greater care in transferring 
possession of their property. a] 
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Stetson Intramural 
Law Review 


Volume VII, No. 2, of the Stetson 
Intramural Law Review was published 
on July 15, 1978. It contains the articles 
listed below. Beginning in the fall of 
1978 the Stetson Law Review will 
operate under a new format, publishing 
both student works and articles 
submitted by outstanding members of 
the legal profession. To obtain the 
complete publication and subscription 
information write John H. Rains, Editor 
in Chief, Stetson Law Review, 1401 61st 
Street South, St. Petersburg, Florida 
33707. 

“Acceleration Clauses and Disclosure 
Under the Truth-in-Lending Act,” by 
Michael L. Reda. Explores the issue 
whether the creditor’s tailure to disclose 
an acceleration clause to the consumer- 
debtor, at the time the credit agreement 
is executed, is a violation of the Truth- 
in-Lending Act disclosure require- 
ments. 

“Stare Decisis: Toward Resolving 
Florida’s Conflict,” by John H. Rains. 
Analyzes the existing conflict in 
Florida’s approach to the vertical 
aspects of stare decisis, in light of the 
common law doctrine and_ consti- 
tutional role of the district courts of 
appeal. 

“Securities Law-Standing to Sue of a 
Defeated Tender Offeror,” by Joel T. 
Daves. Examines the recent trend 
toward restricting an injured party’s 
ability to sue for harm resulting from 
violations of the antifraud provisions of 
the securities laws. 

“Warsaw Convention- Reassessing 
Limitations on Passenger Recovery in 
International Aviation Litigation,” by 
Robin R. Lane. The application of the 
Warsaw Convention to expand 
passenger recovery should be 
continually reassessed by the courts, 
whether the issue is the type of injury 
that will be compensated, or the 
amount of the compensation which will 
be permitted. 


VOLUME 52, NUMBER 8, OCTOBER 1978 


lorida Legal Literature moo 


“Constitutional Law: Cruel and 
Unusual Punishment — No Death 
Penalty for Rape,” by Diane M. Van 
Ness. Evaluates the United States 
Supreme Court’s most recent 
application of the proportionality 
standard, a test composed of several 
criteria used in determining the 
relationship between a crime and its 
punishment. 

“Family Law: The Property Rights of 
Unmarried Cohabitants,” by Carol C. 
Murphy. Discusses the trend toward 
overcoming the traditional limitations 
on enforcing the property rights of 
unmarried cohabitants, which 
culminated in a recent California 
decision, and the noticeable lack of any 
such trend in Florida. 

“Real Property: Constitutionality of 
Condominium Use and Occupancy 
Restrictions,” by Julia C. Roberts. Strict 
scrutiny of condominium rules does not 
serve the interest either of developers in 
creating a desirable environment or of 
unit owners who need assurance that 
condominium living will be free from 
certain impositions by other unit 
owners. 

“Insurance Laws: Excess Liability for 
Wrongful Refusal to Defend Absent a 
Settlement Offer and Bad Faith,” by 
Harley K. Look. Considers the 
propriety of imposing excess liability 
on an insurer for a wrongful refusal to 
defend in the absence of bad faith and a 
settlement offer. 

“Constitutional Law: Warrant 
Requirements for the Search of Private 
Mobile Items,” by Kevin B. Krauss. A 
search warrant will be required before 
officers may open and search mobile 
articles such as luggage, briefcases and 
the like, unless exigent circumstances 
are present. 

“Trusts: Resolution of Church 
Property Disputes,” by James C. 
Hauser. Examines the law of implied 
trusts in the area of church property. 

‘Commercial Paper: Double 
Forgeries and Loss Allocation Under 
the U.C.C.: The Fork in the Yellow 


Brick Road,” by Chery] Flax-Davidson. 
Presently the U.C.C. provides built-in 
flexibility by allowing for mocification 
of the initial automatic allocation of loss 
by proof of affirmative defenses. 

“Evidence: Impeachment by 
Criminal Conviction Under Rule 609(a) 
of the Federal Rules of Evidence,” by 
William G. Berzak. Analyzes whether 
an attempted robbery is a crime of 
dishonesty or false statement within the 
meaning of Rule 609(a). 


University of Miami 
Law Review 


University of Miami Law Review, 
Volume 32, No. 3, June 1978, Coral 
Gables, Florida. 

Articles include: 

“The Promise and the Performance 
of the Missouri Plan: Judicial Selection 
in the Fifty States,” by Henry R. Glick. 
In this article, the author analyzes 
whether the Missouri Plan has achieved 
its expected goals: improving the 
selection process; emphasizing 
professional qualifications rather than 
political influence; and promoting 
superior decision-making by the bench. 

“Permitting Sale of Insurance By 
Bank Holding Company Subsidiaries: 
A Revised Analytic Framework,” by 
Howard Baskin and Brian F. Spector. 
The authors examine the history of the 
Bank Holding Company Act and the 
1970 Amendments, particularly as they 
relate to the authorized nonbanking 
activity of insurance sales. After 
discussing present Federal Reserve 
Board attitudes toward bank holding 
company applications to engage in 
insurance activities, the authors identify 
inherent weakness in the Board's 
current policies and suggest a revised 
framework for analysis of such 
application. 

“Inmate Unions: an Appraisal of 
Prisoner Rights and Labor 
Implications,” by Sidney Zonn. The 
author discusses recent decisions 
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concerning prisoners’ rights, and 
examines the arguments for and against 
allowing inmates to organize unions. 

“The Search for a New Equilibrium 
in Habeas Corpus Review: Resolution 
of Conflicting Values,” by Sue M. Cobb. 
The author analyzes recent United 
States Supreme Court decisions, which 
change the scope of federal habeas 
corpus review, and develops a model to 
promote a coherent view of the scope 
of habeas corpus. This model provides 
broad review of alleged violations 
which undermine the reliability of the 
fact finding process and_ provides 
narrow review of other alleged 
violations. 

“Occupational Noise: A Watershed 
Issue for OSHA,” by Brian Nordwall. 
OSHA has maintained that industry 
must utilize engineering controls 
wherever feasible to meet the agency’s 
occupational noise level standards. 
OSHA’s very broad interpretation of 
“feasibility” has met resistance from the 
courts and from the agency’s own 
review commission, which have tended 
to apply a cost-benefit approach. In 
part as a result of this resistance, the 
attack on OSHA’s noise regulation 
scheme has been’ broadened to 
encompass the agency’s requirement 
that engineering controls be given 
priority in abating occupational noise. 
The author presents the arguments on 
both sides of these issues, and concludes 
that OSHA’s construction of feasibility 
is erroneous. 

“Shaffer v. Heitner—The Demise of 
Quasi In Rem Jurisdiction?” by Maria 
Masinter. In a recent decision, the 


Supreme Court extended the 
requirement of minimum contacts for 
assertions of in personam jurisdiction to 
assertions of in rem and quasi in rem 
jurisdiction. The Court recognized that 
historical justifications for basing 
jurisdiction on the mere presence of 
property within the jurisdiction were no 
longer viable. The author argues that 
although the case properly 
decided, the decision may prove 
difficult to apply and casts serious 
doubt on previously settled areas of 
law. 

“The Eighth Amendment, Rape, and 
Sexual Battery: A Study in Methods of 
Judicial Review,” by Seth Parker Joseph. 
A recent United States Supreme Court 
decision established a new eighth 
amendment test for the consti- 
tutionality of punishment which may be 
out of proportion with the severity of a 
crime. After examining the Court’s 
statement and use of this test for the 
rape of an adult the author concludes 
that the Court’s test is not entirely 
satisfactory. Finally, the author applies 
the new test of constitutionality of 
capital punishment to the crime of 
sexual battery as defined in the Florida 
Statutes. 

“A Sectarian School Asserts Its 
Religious Beliefs: Have the Courts 
Narrowed the Constitutional Right to 
Free Exercise of Religion?” by Andrew 
Rosen. The United States Supreme 
Court, in denying certiorari, has 
allowed to stand a Fifth Circuit opinion 
which held that the segregationist 
policies of a sectarian school were not 
religious and, therefore, not protected 
by the free exercise clause of the first 
amendment. This holding arose out of a 
section 1981 action by a black family 
whose children were turned away when 
they attempted to enroll. The author 
argues that the decision was based on 
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erroneous analysis and has resulted ina 
dangerous narrowing of the scope of 
constitutional protection of religious 
freedom. 

“Section 8(b)(4)(B) Limitations on 
Union Enforcement of Work 
Preservation Agreements,” by Diane 
Austin. Work preservation agreements 
(in which an employer agrees not to use 
materials which have been 
prefabricated and thus displace union 
labor) are common in the construction 
industry. In practice, these agreements 
are sometimes difficult to enforce 
because the employer who has signed 
the collective bargaining agreement is 
not always the one who specifies which 
materials will be used at the jobsite. In 
NLRB v. Enterprise the Supreme Court 
held that work preservation agreements 
between a union and an employer may 
not be used to coerce a nonunion 
company to discontinue using 
prefabricated materials which violate 
the work preservation agreement, 
although the nonunion company has 
hired a union employer to install the 
prefabricated materials. The author 
examines the Court’s decision and 
concludes that legal and economic 
considerations mandated the Court's 
holding. 

“Carey Kids and Contraceptives: 
Privacy’s Problem Child,” by Richard 
E. Warner. In Carey v. Population 
Services International the Supreme 
Court held that a New York state statute 
restricting access to nonprescription 
contraceptives violated the right to 
privacy of both adults and minors. In 
order to include access to 
contraceptives within the protection of 
the privacy right and maintain consis- 
tency with the constitutionality of state 
laws prohibiting adultery, fornication 
and sodomy, the Court found it 
necessary to reformulate the rationale 
of its decisions in Griswold v. 
Connecticut and subsequent privacy 
cases. 


Fifth Circuit Symposium 

The Texas Tech Law Review, P.O. 
Box 4030, Lubbock, Texas 79409, 
features a Fifth Circuit Symposium in 
Volume IX, Number 4. Dean Frank 
W. Elliott of Texas Tech School of Law 
writes the introduction to the issue. 

Associate Judge Thomas G. Gee of 
the Fifth Circuit Court of Appeals is 
author of the lead article, “The 
Imminent Destruction of the Fifth 
Circuit; or, How Not to Deal With a 
Blossoming Docket.” 

Surveys in the issue discuss 
administrative law, admiralty, antitrust, 
civil procedure, civil rights, consumer 
law, criminal law and_ procedure, 
environmental law, Federal Rules of 
Evidence, intellectual property, labor 
law, securities and tax. 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 


instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the largest and the oldest title insurance company 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 
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HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 
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Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 

how we can free up 


your valuable time to fe or lawyers 
deal more with the 


problems that require py Division of 
your personal 


American Legal Research Corp. 
attention. 


Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 


e 
\ 
6. 
A 
R (SEARCH 
4 
i 


